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Abstract

The Tian Shan Policy Center, with the American University of Central Asia, has undertaken a
European Union grant-funded initiative to facilitate research-based policy reform in the Kyrgyz
Republic.!

The “Program to enhance the capacity of NGOs and institutions to advocate for implementation
of human rights decisions and standards to prevent torture,” is seeking to:

1) document legal and institutional practices that are effectively used by European, Eurasian and
countries of Latin America and the Caribbean to prevent torture and abuse in detention, along
with relevant international standards;

2) share with and train advocates and public officials on the model reforms and facilitate a
dialogue on the best ways to replicate or adapt elements from those models in the Kyrgyz
Republic; and

3) publish and disseminate those models to support more effective advocacy and on-going
reform efforts in the Kyrgyz Republic.

This report serves as a final report of TSPC’s research findings to date. This includes both desk
research and field research of countries, which have been identified as potential models for
consideration in the effort to prevent torture and abuse in detention. What follows below are
recommendations for aspects of models which have been identified as potentially useful for the
Kyrgyz Republic, and details about the models from which they were taken. The purpose of the
report is not to suggest that the Kyrgyz Republic wholly adopt any of the systems currently
utilized by the States below. It is instead to highlight aspects of models, which have the potential
to be useful, in combination with other actions, in the fight for the eradication of torture in the
Kyrgyz Republic.

The purpose of this report is also to encourage dialogue among civil society, government and
other interested stakeholders about the preliminary results of TSPC’s research. More information
regarding the methodology and timeline for work is included at the end of the report.

Lastly, it should be noted that this report is not comprehensive of every relevant aspect of
necessary reform in the system, which addresses the prevention, identification and investigation
of torture. It instead aims to highlight some of the highest priority areas, as determined by in-
country research and work with local partners, and then to suggest potential models for change.

! This publication has been produced with the assistance of the European Union. The contents of this publication are the sole responsibility of the
American University of Central Asia/ Tian Shan Policy Center and can in no way be taken to reflect the views of the European Union.
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Summary Recommendations
Investigatory Mechanism:

Recommendation #1:

In order to ensure the practice of meaningful, independent investigations in cases where there
have been allegations of torture or other forms of abuse of detained persons, by state officials,
the Kyrgyz Republic must establish a system where such investigations are not performed
exclusively by the existing investigatory or prosecution structures accused of, or having a stake
in the outcome of, the abuse. Investigations of allegations of misconduct, criminality and human
rights abuses should be conducted by an agency or persons that are institutionally, culturally and
politically independent of bodies or individuals being investigated.

Recommendation #2:

The Kyrgyz Republic’s legislation regarding the independent mechanism should detail its
personal jurisdiction and subject matter jurisdiction, its reporting and accountability structure, an
open process for selection of the head of the agency and mechanism for submission of
complaints by the public and duties of security forces to report incidents. Moreover,
investigatory legislation should include enforceable timelines. It is also extremely important that
the legislation protects the investigating body from any external interference.

Recommendation #3:

Any model which is utilized in the Kyrgyz Republic must be fully funded and resourced,
including sufficient provisions for forensic capabilities. Without the necessary staff and support,
independence will be impossible to achieve. The staff must reflect the community and contain
women, young people, ethnic and religious minorities. Without proper resourcing, investigators
will be forced to take short cuts and rely on other institutions, which will undermine their
independence and effectiveness.

Recommendation #4:

The Kyrgyz Republic should create a procedural mechanism where a third party prosecutor
(person or entity separate from the existing office of the prosecutor) may apply to the presiding
judge, for permission to join a criminal case. The applicant should have standing to apply for
intervention at any time during the investigation or trial phrase of a case, and should have the
power to bring complaints before the court, bring evidence before the court, and participate in all
aspects, including the questioning of witnesses, during the investigation and trial phases of the
legal proceedings.

Recommendation #5:

Public scrutiny is key to a successful investigatory mechanism and the most successful models
all ensured access to information on investigations, trends in police abuse, recommendations
made by investigatory bodies and follow-up. Investigatory bodies must actively attempt to
inform the public to develop trust in them as well as the policing forces that they investigate.



Safeguards:
Safequard #1 — Definition of Detention / Custody to Trigger Procedural Safequards

Recommendation:

The Kyrgyz Republic should amend the definition to clarify that a person is “detained,” or
“apprehended” from the moment at which his or her freedom of movement is limited, and all
procedural safeguards should be triggered from that point.? All other related articles contained
within the CPC should also be amended to reflect this change.

(See Appendix for the proposed language of this definition and other related legislative
amendments)

Safequard #2 — Definition and Notice of Rights

Recommendation #1
The Kyrgyz Republic should create a written list of the procedural rights, which are guaranteed
to all detained persons in Criminal Procedural Code of the Kyrgyz Republic. Detained persons
should be given notice of these rights and proof of that notice should be contained within the
protocol of detention.

Recommendation #2

Procedural rights must attach from the moment of factual detention, and this must be
communicated to the detained person. Rights should be communicated, at minimum, orally upon
the moment of factual detention and then should be given to the detained person in writing, in a
language he or she understands, upon the arrival at the first official facility (police station or
detention facility).? If the detainee does not speak the official or state language, he or she must be
provided with a translator. If he or she is not a citizen of the Kyrgyz Republic, the individual
must also be allowed to contact his or her consulate.

2 As described in this report in the section entitled “Notice and Applicability of Procedural Safeguards” the Kyrgyz Constitution utilizes the term
“cbaxtHyeckoro mmieHns codoxpr” in order to describe “factual detention.” However, a literal translation of the term would actually be “factual
deprivation of liberty.” While that is the literal translation, it appears that the intended definition of “dakruueckoro numenus cBodoas1,” is one
which reflects factual “detention,” not “deprivation of liberty.” Because of the potential confusion, based on the CPC definition of “deprivation
of liberty” as a post-conviction sanction, the drafters of this report suggest the Kyrgyz Republic adopt a definition for the moment of factual
detention or “momeHnT (akTHueckoro 3amepxkanms,” (moment of factual detention) instead of “daxriyeckoe numienne cBobosl.” The drafters
point out that the term moment of “factual detention™ is currently utilized in Article 44 of the Kyrgyz Criminal Procedural Code. As described in
the report section on the definition of detention, the current interpretation of the term factual detention appears to refer to the moment of the
detainee’s arrival or registration at a detention / investigations center. Ultimately, it would be advisable to streamline the terms between the
Constitution and CPC, such that they are uniform and reflect the current understanding within the Kyrgyz Legal and Judicial practice. Currently,
amending the CPC to define the factual detention, “cdaxruyeckoro 3agepxanus,” as the moment at which a person’s freedom of movement is
limited would suffice to create the appropriate moment for ensuring procedural safeguards are given to detainees. Further, a delay on amending
the Constitution such that “caxruueckoro 3agepxanus” (factual detention) is used instead of “daxTrueckoro numenus csoboxsr” (factual
deprivation of liberty) would not create a conflict of laws problem in the interim.

% Bulgarian Criminal Procedural Code, Sections 219 and 55 (1),
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International Standards

The Kyrgyz Republic is party to all of the major United Nations treaties which prohibit torture
and ill-treatment, including the International Covenant on Civil and Political Rights (ICCPR),
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment and the Optional Protocol (CAT and OPCAT), the Convention on the Rights of the
Child (CRC) and the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW). The Kyrgyz Republic has also signed, but not ratified, the Rome Statute of
the International Criminal Court.*

This report addresses many of the specific international standards, targeted at the prevention and
investigation of torture and abuse. While not meant to be comprehensive of every global human
rights standard, a selection of the most relevant are highlighted herein.

The most basic of these standards, is the definition of torture contained within the CAT
Convention. As a State Party to the Convention, the Kyrgyz Republic is bound by its
requirements and definitions. Torture is defined under the CAT as:

any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a
third person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating or
coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official
capacity. It does not include pain or suffering arising only from, inherent in or
incidental to lawful sanctions.’

The ICCPR puts this definition into operation by prohibiting all forms of torture. Article 7 states
“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.
In particular, no one shall be subjected without his free consent to medical or scientific
experimenta‘[ion.”6

Importantly, the CAT not only defines torture and abuse, but it also provides for additional
proactive measures in the Optional Protocol (OPCAT), which entered into force June 2006. As
mentioned above, the Kyrgyz Republic has ratified the OPCAT. The OPCAT creates The
Subcommittee on Prevention of Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment (SPT), as well as requiring signatories to create National Preventive Mechanisms
(NPM).’

‘A/HRC/19/61/Add.2, para 9, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Juan
E. Mendez Addendum Mission to Kyrgyzstan (21 February 2012).

® United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10 December 1984.

® International Covenant on Civil and Political Rights; 16 December 1966.

" Optional Protocol to the United Nations Convention Against Torture (OPCAT) Subcommittee on the Prevention of Torture
http://www2.ohchr.org/english/bodies/cat/opcat/.
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The international community recognized that there will be times when the measures to safeguard
against and prevent torture and other abuse will not be sufficient to prevent torture from
happening. The Convention Against Torture also provides for a right to complain about torture to
competent authorities.

Each State Party shall ensure that any individual who alleges he has been subjected to torture in
any territory under its jurisdiction has the right to complain to, and to have his case promptly and
impartially examined by its competent authorities. Steps shall be taken to ensure that the
complainant and witnesses are protected against all ill-treatment or intimidation as a
consequence of his complaint or any evidence given.®

Taking this a step further, a wide range of international specialists collaborated to create a set of
standards which specifically address effective documentation and investigation of torture. The
Manual on Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, commonly known as the Istanbul Protocol, “is intended to
serve as international guidelines for the assessment of persons who allege torture and ill-
treatment, for investigating cases of alleged torture and for reporting findings to the judiciary or
any other investigative body.”®

The CAT does not state the method for proving torture. It does, however, prohibit the use of any
statement established to have been made as a result of torture, from being invoked as evidence in
any proceedings against the declarant.™®

Regional Standards — Europe and Latin America

While the regional standards in other parts of the world are in no way binding on the Kyrgyz
Republic, they are worth considering for comparison in order to understand the universal trends
in the protection and advancement of human rights.

Europe

The European Convention on Human Rights (ECHR) categorically prohibits torture, inhuman or
degrading treatment.* A recent analysis of European Standards considered the decisions from
the European Court of Human Rights (ECtHR), European Committee for the Prevention of
Torture and other international standards to compile a comprehensive list of applicable European
Guidelines.” These guidelines make it clear that no derogation is possible from the absolute
prohibition against torture or ill-treatment. As this report specifically investigated practices
within the United Kingdom, it is also worth highlighting that in 1998, the UK passed the UK
Human Rights Act 1998 (HRA).™ Articles 2 and 3 of the HRA deal with Right to Life and the
Prohibition of Torture respectively. The HRA incorporates the ECHR with Domestic law of the
UK.

8 United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 13, 10 December 1984.
°United Nations Office of the High Commissioner for Human Rights, “The Manual on Effective Investigation and Documentation of Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,” Professional Trainings Series No.8/Rev. 1, pg 1, 2004.

10 United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 15, 10 December 1984.
™ The European Convention on Human Rights, Article 3, Council of Europe, 4 November 1950.

12 Eric Svanidze, Effective Investigation of Ill-Treatment: Guidelines on European Standards, Council of Europe 2009.

3 The Human Rights Act 1998 (UK)

¥Julie Debeljak , The Human Rights Act 1998 (UK): The Preservation of Parliamentary Supremacy in the Context of Rights Protection, (2003) 9
Australian Journal for Human Rights 183-235.
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European standards impose a positive obligation to investigate all allegations or other
indications of ill-treatment.’> An express complaint is not necessary to trigger an investigation,
while credible accounts of physical or psychological abuse trigger mandatory investigations.™® In
order to make these requirements meaningful, states are also obliged to maintain a “clear system
of mechanisms and procedures through which allegations, indications and evidence of ill-
treatment can be communicated.”’’Notice of ill-treatment is facilitated by a series of
requirements. First, “public officials (including police officers and prison staff) should be
formally required to notify the competent authorities immediately upon becoming aware of
allegations or other indications of ill-treatment.”*® Additionally, there must be a wide variety of
channels available for individuals to complain.*®

Those conducting investigations must be independent from those implicated in the facts being
investigated both hierarchically and practically.?’ Investigations must meet certain minimum
standards including thoroughness of investigations as well as confidential and effective medical
and forensic examinations.*

The European Standards also address the procedural safeguards which should be guaranteed to
all persons. All detainees should have the right to access an attorney, have the fact of one’s
detention notified to a third party, and to access to a doctor from the outset of deprivation of
liberty.?? European standards to allow for the notification of a third party and access to a lawyer
to be delayed for certain period when in the legitimate interest of law enforcement, however
these limitations must be clearly defined.?

Each of those rights has important additional safeguards for detainees. A few worth highlighting
include: the right to an attorney includes a right to have private conversations,?* the right to a
doctor includes the right to examination out of the earshot of police, as well as access to the
services of recognized forensic doctors.?

Latin America

Torture is broadly prohibited by the American Convention on Human Rights (ACHR), in article
5.2.% In addition to the ACHR, the Inter-American Convention to Prevent and Punish Torture
(IACPPT), which entered into force in 1987, applies in the Americas.?’ Both the Inter-American
Court and State reports to the Inter-American Commission oversee the IACPPT.?

%5 Eric Svanidze, Effective Investigation of Ill-Treatment: Guidelines on European Standards, Council of Europe, pg 13, Guideline 111.1.1, 2009.
15 pg 9, Guideline I11.1.1 and 111.1.2

7 pg 10, Guideline 11.1, 2009.

%8 pg 12, Guideline 11.3.3, 2009.

¥ pg 12, Guideline 11.3.5, 2009.

0 pg 14, Guidelines 1V.1.1-2, 2009.

2! Eric Svanidze., pg 15-16, Guidelines IV.2.1-2, 2009.

22 pg 10, Guideline 11.2, 2009.

%% pg 10, Guideline 11.2, 2009.

2 pg 11, Guideline 11.2.3, 2009.

% pg 9, Guideline 11.2.5, 2009

% http://www.0as.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm. Article 5.2 says: “No one shall be subjected to torture or
to cruel, inhuman, or degrading punishment or treatment. All persons deprived of their liberty shall be treated with respect for the inherent dignity
of the human person.” The American Convention does not define the types of conduct which constitute torture or cruel, inhuman or degrading
treatment, nor does it differentiate between the prohibited acts.”

27 http://www.0as.org/juridico/english/treaties/a-51.html. Article 2(1) of the IACPPT defines torture as:

“any act intentionally performed whereby physical or mental pain or suffering is inflicted on a person for purposes of criminal investigation, as a
means of intimidation, as personal punishment, as a preventive measure, as a penalty, or for any other purpose. Torture shall also be understood
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The IACPPT definition of torture is more expansive than the United Nations CAT. For example,
the IACPPT does not require that the pain or suffering be “severe,” (as in UNCAT article 1) and
also defines torture as the “use of methods upon a person intended to obliterate the personality of
the victim or to diminish his physical or mental capacities, even if they do not cause physical
pain or mental anguish.”® Further, where the UNCAT definition spells out torture as being
intentionally inflicted for certain “such purposes as” obtaining information or a confession, etc.
The IACPPT expands the specific purposes that might fall under the category to include “any
other purpose.”

A report by the Organization of American States on citizen security and human rights also
outlines States’ duty to investigate. It declares “The duty of the State to investigate conduct
affecting the enjoyment of the right protected in the [American] Convention applies, irrespective
of the agent to which the violation may eventually be attributed. In those cases where conduct is
attributed to individuals, the lack of serious investigation could compromise the international
responsibility of the State. In cases where the conduct may involve the participation of its agents,
States have a special duty to clarify the facts and prosecute those responsible. Lastly, in cases
involving the commission of serious violations of human rights such as torture, extrajudicial
executions, and forced disappearances the Inter-American Court has established that amnesties,
statutes of limitation and provisions for the exclusion of responsibility, are inadmissible and
cannot prevent the investigation and punishment of those responsible.”*°

Overview on the Kyrgyz Republic:

The Kyrgyz Republic had a presidential form of government until 2010, but the newly adopted
Constitution in June 27, 2010 extended the power of the parliament, creating a semi-presidential
or semi-parliamentarian political system. The President is the head of state whereas most of the
authority is held by the Prime Minister and the Unicameral Parliament (Jogorku Kenesh).*! The
judicial system of the Kyrgyz Republic is established by the Constitution and constitutional laws,
and consists of the Supreme Court and local courts. Judicial power is exercised by constitutional,
civil, criminal, administrative and other forms of legal proceedings. The Constitutional Chamber
is included in the structure of the Supreme Court.*

The Constitution has supreme legal force and direct application in the Kyrgyz Republic.*® The
Constitution of the Kyrgyz Republic provides that citizens have the right to appeal to
international bodies on human rights to protect their rights. International treaties, to which the

to be the use of methods upon a person intended to obliterate the personality of the victim or to diminish his physical or mental capacities, even if
they do not cause physical pain or mental anguish. The concept of torture shall not include physical or mental pain or suffering that is inherent in
or solely the consequence of lawful measures, provided that they do not include the performance of the acts or use of the methods referred to in
this article.”

% An APT/CEJIL report explains that the IACPPT “does not name the Inter-American Court as the organ with power to oversee its application,
but rather provides for a State reporting system to the [Inter-American] Commission ... Nevertheless the Inter-American Court explicitly
extended its own jurisdiction to include supervision of the IACPPT, stating that this was possible where a State has given its consent to be bound
by the IACPPT, and has accepted the jurisdiction of the Inter-American Court of Human Rights as regards the ACHR (American Convention on
Human Rights).”

2 This report by APT/CEJIL details Inter-American standards and state duties. http://www.apt.ch/content/files_res/JurisprudenceGuide.pdf.

% OAS, Report on Citizen Security and Human Rights, para 46, 2009, http://www:.cidh.org/countryrep/Sequridad.eng/CitizenSecurity. Toc.htm.

3 Oxford Journals. Parliamentary Affairs Advance Access. By Ismail Aydingun and Aysegul Aydingun “Nation-State Building in Kyrgyzstan
and Transition to the Parliamentary System”, published August 6, 2012.
http://pa.oxfordjournals.org/content/early/2012/08/06/pa.gss046.full.pdf+html

%2 Constitution of the Kyrgyz Republic, Section V1 Judicial Power in the Kyrgyz Republic, Article 93 (2010).

% Constitution of the Kyrgyz Republic, Article 6 (2010).
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Kyrgyz Republic is a party and have entered into force, are a constituent part of the Kyrgyz
Legal system.** The Kyrgyz Republic further has the responsibility to restore the violated rights
and compensate the victims, when such bodies find violations of rights.*®

Torture is explicitly prohibited in the Kyrgyz Constitution. Article 22 of the June 2010
Constitution states that “No one may be subject to torture or to other inhuman, cruel or degrading
forms of treatment or punishment.”Article 20, paragraph 4, further stipulates that the
“prohibition of torture and other inhuman, cruel and degrading forms of treatment and
punishment should not be subject to any limitations.”*®

The Government of the Kyrgyz Republic has made progress toward meeting some of its
international obligations. As a signatory to the Optional Protocol to the CAT Convention
(OPCAT), the Kyrgyz Republic is required to establish a National Preventive Mechanism for the
prevention of torture. On July 12, 2012, the President signed the law, passed by Parliament on
June 8, 2012, to create the National Center to Prevent Torture and other Inhumane and
Degrading Treatment and Punishment.®” This law aims to create “a system for the prevention of
torture and other cruel, inhuman or degrading treatment or punishment of persons detained in
places of deprivation of or restraint of liberty.”

The law also aims to create and define the procedures of organization and functioning for an
independent center for the monitoring of detention centers and the prevention of torture, to be
named the “National Center of the Kyrgyz Republic on Prevention of torture and other cruel,
inhuman or degrading treatment or punishment” (The National Center).*® The National Center
has begun to take action by appointing the members of the coordination council for the Center.
Further, Bakyt Rysbekov was appointed as the first Director of the National Center. According
to the Law he will serve in this position for a two-year term. The Center also has been given
offices and is in the process of creating a strategic plan. Mr. Rysbekov has expressed concerns
about some potential obstacles in the operation of the center. He has stated that law enforcement
agencies (security forces) may perceive Center as non-useful controlling organ and will therefore
be “important that [Center’s] activity is built not upon competitions, not on control, not on
seeking for something negative, but partnership.”*® Accordingly, it will be crucial that the
National Center receives sufficient funding and support in order to fulfill its mandate.

On June 12, 2012, members of the Kyrgyz Government, representatives of the OSCE Centre in
Bishkek, the Freedom House Project “Strengthening Human Rights in Kyrgyzstan,” the Soros
Foundation Kyrgyzstan, and 12 other civil society organizations, signed a Memorandum of
Understanding on Human Rights and Fundamental Freedoms (MOU), deposited with the

3 Constitution of the Kyrgyz Republic, Article 6 (2010).

% Constitution of the Kyrgyz Republic, Article 41 para 2 (2010).

% Constitution of the Kyrgyz Republic, Article 20 para 4, 2010. See also: A/HRC/19/61/Add.2 Juan Mendez, Report of the Special Rapporteur
on torture and other cruel, inhuman or degrading treatment or punishment, Addendum, 21 February 2012.

5 United States State Department Bureau of Democracy, Human Rights and Labor; Country Reports on Human Rights for 2012, Kyrgyz
Republic; http://wwuw.state.gov/j/drl/rls/hrrpt/humanrightsreport/#wrapper; The law of the Kyrgyz Republic “On the National Center of the
Kyrgyz Republic on prevention of torture and other cruel, inhuman or degrading treatment or punishment.”

% Law of the Kyrgyz Republic “On the National Center of the Kyrgyz Republic on prevention of torture and other cruel, inhuman or degrading
treatment or punishment,” 12 July 2012 N 104.

¥Bakyt Rysbekov: We try to be in the vanguard of this matter,” Voice of Freedom, August 19, 2013. http://vof.kg/?p=11366&lang=en.
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Akyikatchy (Ombudsman).” In addition to other provisions of the MOU, which promise
cooperation and free exchange of information between the government and civil society on
certain issues of human rights and fundamental freedoms, this MOU allows for access to places
of detention to civil society and international organizations, including monitoring groups created
by such organizations. This MOU has been renewed for the following year.

These actions, along with other positive progress in legislation, have advanced the issue.
However, in spite of this positive progress, serious issues remain both with the law and practice
regarding the prevention of torture and investigations into allegations of torture.

In his December 2011 report on the Kyrgyz Republic, the United Nations Special Rapporteur on
Torture, Juan Mendez, noted that he received many accounts indicating that use of torture and
ill-treatment was historically pervasive in the law enforcement sector. He further stated that this
practice had only intensified in the wake of the ousting of President Bakiev in April 2010 and the
violence of the June 2010 events.**

A report written for Freedom House Kyrgyzstan by two leading local human rights experts,
documented some of these increases.*? The report noted that within two months of the conflict,
the General Prosecutor opened nearly 3,000 criminal cases connected with the riots in the south
of the country, with many of those cases accompanied by massive human rights violations
including torture, illegal detention, and mistreatment during detention.*® Detention of citizens in
investigation of ethnic conflicts in 2010 in the south of the country occurred in violation of
procedural rights. During the course of detention, law enforcements officials did not introduce
themselves and did not explain the grounds for detention which is a violation of detainees’ rights
under the legislation of the Kyrgyz Republic.** Further, according to the International
Independent Commission's report, mistreatment and prisoner abuse happened in almost every
single case of detention.* The torture and abuse included everything from beatings all over the
body with fists, bully clubs, metal rods, or weapon handles; to suffered electric shocks,
suffocation by gasmasks or plastic bags, cigarette burns, and the removal of fingernails.*®

In April 2011, Prosecutor General Aida Salyanova, issued a decree specifically addressing
torture and ordering the prompt investigation of all allegations.”” On February 12, 2011, the
Prosecutor General also issued the Order “On strengthening prosecutorial supervision of
procedural activities of investigation and inquiry bodies,” which focused on the Osh and Jalal

“° Memorandum of Understanding on Human Rights and Fundamental Freedoms, 12 June 2012, Bishkek Kyrgyzstan. An early Memorandum of
Understanding was signed by The Akyikatchy (Ombudsman) of the Kyrgyz Republic, The OSCE Centre in Bishkek and Kylym Shamy on 7 June
2011 in Bishkek Kyrgyzstan. This early version while not as expansive as the 2012 version, elaborated on a framework for future cooperation of
the signatory parties related to human rights and fundamental freedoms, specifically as these rights related to the protection of persons deprived
of liberty against torture and other cruel, inhuman or degrading treatment or punishment.

“ A/HRC/19/61/Add.2 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Mission to
Kyrgyzstan, UN Doc. (Feb. 21, 2012), available at: http://www.ohchr.org/EN/Issues/Torture/SRTorture/Pages/Visits.aspx

“2 See Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kyrgyzstan.

*1d., pg 2; citing to “Where is the Justice?” Interethnic Violence in Southern Kyrgyzstan and its Aftermath, Human Rights Watch , 2010, pg. 49.
“ Art 40 Criminal Procedural Code of the Kyrgz Republic.

% 1d., pg 2; citing to “OTyeT MexIyHapOTHON HE3aBHCHMON KOMHCCHHU IO HCCIIENOBAHMIO COOKITHI Ha fore Kuipreicrana B mione 20107, pg.
278 [Report of the International Commission For Investigating Events in the South of Kyrgyzstan in June of 2010, paragraph 278].

“ 1d., citing to “OTuer MexayHapoJHOR HE3aBHCHMMON KOMHCCHU TI0 MCCJIEIOBAHHIO COOBITHI Ha tore Kbipreisctana B mione 20107 pg. 278
[Report of the International Commission For Investigating Events in the South of Kyrgyzstan in June of 2010, paragraph 279].

T United States State Department Bureau of Democracy, Human Rights and Labor; Country Reports on Human Rights for 2012, Kyrgyz
Republic; http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/#wrapper; Order “On strengthening prosecutorial oversight of the constitutional
guarantee of the prohibition of torture and other inhuman, cruel or degrading treatment or punishment.”
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Abad Regions.*® To date, Article 305-1 of the Kyrgyz Criminal Code, the article criminalizing
torture, has been under-utilized by the Office of the Prosecutor.*®

According to the press center of the Ombudsman, forty three criminal cases on torture were
opened in a period of 11 months in 2011. According to the Press Center, in the same period of
2010, only 9 criminal cases were filed.

It should also be noted that the Kyrgyz Republic has been the subject of several
recommendations from United Nations Human Rights Council (including the Universal Periodic
Review, country specific reporting and special procedures) as well as United Nations Treaty
Bodies.”® Several of these recommendations are specific to torture and ill treatment in
detention.>

Presidential Decree Ne 11 dated January 21, 2013 adopted a National Strategy for Sustainable
Development of the Kyrgyz Republic for the period 2013-2017.National Council for Sustainable
Development of the Kyrgyz Republic offers vision of the future of the country, represents the
main directions and priorities for action.’> Among the recommendations:

2.8 Reform of the judiciary, the rule of law in their activities

- Judicial reform should be evaluated depending on the achievement of concrete
results. Among these priorities are the results:

- Freedom from torture threat, risk of degrading treatment;

- Effective restoration of rights and real enforcement of judgments on penalties in
the shortest time;

- Practical application of criminal responsibility for an attempt to influence the
process of comprehensive, thorough and objective review of cases; ....

The main objectives of the development of administrative, criminal law, law on
the judicial system, procedural law is the introduction of the following measures
and mechanisms:

- Providing effective protection and restoration of violated rights of physical
persons and legal entities in proceedings.®

“8 Order "On strengthening prosecutorial supervision of procedural activities of investigation and inquiry bodies, Official Website of the Office of
the Prosecutor General http://www.prokuror.kg/index.php?option=com_newscatalog&view=article&id=169&Itemid=149&lang=ru, posted
February 25, 2011.

“ In an official reply to an inquiry by the Public Foundation “Golos Svobody,” requesting to know whether there had been any legal proceedings
initiated under article 305-1 of the Criminal Code, the General Prosecutor’s Office of the Kyrgyz Republic sent the following two letters
addressing proceeding through 2013. The letters 28.06.2013 Ne 8/32-01-13; 19.07.13 Ne 8/7-13; 12.02.13 Ne 8/1-3p; reflected the fact that while
multiple cases have been opened under article 305-1, there has not yet been a conviction or sentence passed under this article.

% For a complete review of Kyrgyzstan’s Human Rights Obligations, see “Kyrgyzstan’s Compliance with Human Rights Obligations:
Compendium of Recommendations, Concluding Observations and Decisions of the U.N. Human Rights Council Universal Periodic Review
(UPR), Special Procedures, and Treaty Bodies,” Tian Shan Policy Center, 2012.

' For a complete review of Kyrgyzstan’s Human Rights Obligations, see “Kyrgyzstan’s Compliance with Human Rights Obligations:
Compendium of Recommendations, Concluding Observations and Decisions of the U.N. Human Rights Council Universal Periodic Review
(UPR), Special Procedures, and Treaty Bodies,” Section 2.8 Torture and Ill treatment in detention, Tian Shan Policy Center, 2012.

52 NATIONAL SUSTAINABLE DEVELOPMENT STRATEGY of the KYRGYZ REPUBLIC 2013-2017, pg. 5

53 NATIONAL SUSTAINABLE DEVELOPMENT STRATEGY of the KYRGYZ REPUBLIC 2013-2017, pg. 23-24
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Best Practice Models For Effective Investigations

This Project assesses best practices aimed at the eradication of torture. The eradication of torture
involves both safeguards for its prevention, as well as a robust system for effective and
independent investigations of allegations of torture. For organizational purposes, the analysis of
those practices has been split into two sections, one which focuses on the legal safeguards
surrounding the definition of detention and notice of procedural rights and the other which
considers the mechanisms in place for effective investigation of allegations. The above-
mentioned recommendations take pieces from several of the best practices and highlight aspects
which have the potential for implementation here in the Kyrgyz Republic. The first section of
this preliminary report focuses on the later piece — investigations. When considering
investigations of allegations of abuse, it is useful to think about the framework in which these
investigations take place. There are two sets of relevant investigations to consider.

First, there is the investigation into the original crime that the suspect is detained for, and then
the subsequent investigation into the allegation of torture or abuse. Allegations of torture or
abuse in this context, generally (although not always) refer to situations where a detainee has
been interrogated or had some other encounter with officials that had the intention of extracting
information through illicit means. After such an allegation, there should be a second
investigation, not into the original alleged crime, but into the allegation of the crime of torture,
abuse or other related offense.

In the examples below, this report examines states that have created structures for these second
kinds of investigations, those which involve allegations against the police or other state services
for torture, abuse or other related crime, while the complainant is under state control.

The Kyrgyz Republic:

The question of effective investigations of allegations of torture and abuse cannot be considered
without first examining the current structure for investigations of all kinds of crimes. Criminal
investigations are carried out by investigators of agencies of prosecution and agencies of the
Ministry of Internal Affairs. In specific cases, criminal investigations can also fall under the
National Security agencies, the agency of Kyrgyz Republic on drug control of criminal-
procedural system of Ministry of Justice of Kyrgyz Republic, the financial police and tax police
agencies.>* Investigations begin only upon the initiation of a prosecution.*

Currently, the legislation of the Kyrgyz Republic foresees the prosecutor as having the right to
institute all criminal proceedings and investigate criminal cases regardless of jurisdiction.*®
However, according to Constitutional Chamber of the Supreme Court of the Kyrgyz Republic

5 Kyrgyz Criminal Procedural Code Section 21 General Investigation Conditions Article 161 Investigation Agencies (2013). Avrticle 161.
Investigative bodies: investigations of criminal cases shall be conducted in accordance with this Code for investigators of the prosecutor's office,
internal affairs, national security, drug control, the penal system, the financial police and customs authorities Actual Text: Cratest 161. Opranst
cnenctBus: ChelCTBHE MO YTOJOBHBIM JieNlaM TPOU3BOAMTCS B COOTBETCTBUH C ONPENENCHHOH HacTOSAIMM KomeKcoM MOACIeACTBEHHOCTHIO
CJIEIOBATEISIMU OPTaHOB MPOKYPATYPhI, BHYTPEHHUX /€)1, HAIIMOHAILHOM 0€30MacHOCTH, 10 KOHTPOJIO HAPKOTHKOB, YTOJIOBHO-UCTIOJHUTEIEHON
CUCTEMBI, Q)MHaHCOBOf/'[ TIOJIMIUH U TAMOXKEHHBIX OPraHOB.

% Kyrgyz Criminal Procedural Code Section 21 General Investigation Conditions Article 165 (1) The beginning of an investigation (2013). An
investigation may occur only after a criminal case is initiated. Investigative actions such as the review of the place of incident and forensic
examinations is possible prior to the initiation of a criminal case. Actual Text: Crarbs 165. Hauano npon3Boactsa ciaeacTBust

(1) CJ'ICZ[CTBPIC MIPOU3BOAUTCS TOJIBKO IOCIIC BOSﬁy)KHeHI/ISI YTOJIOBHOI'O A€ia. HpOI/ISBOL[CTBO TaKuX CJICACTBCHHBIX HCﬁCTBHﬁ, KakK OCMOTp MECTa
TIPOUCHICCTBUSA 1 HA3HAYUCHUE DKCIIEPTU3BI BOBMOXKHO U 10 BOB6y)KZ[€HI/I$I YroJoBHOT'O A€ia.

% Kyrgyz Criminal Procedural Code Chapter 5. Participants of Proceedings and Persons Participating in Court Proceedings, Representing
Interests of the State. Article 33 Prosecutor. (2013)
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decision dated 13 January 2014, the statutory provision of paragraph 1 of Part 1 of Article 34 of
the CPC, does not comply with paragraph 6 of Article 104 of the Constitution. The Office of the
Prosecutor is also governed by the Law on Prosecutor’s Office of the Kyrgyz Republic. This law
gives the prosecutor powers of supervision over the legality of holding detainees in custody as
well as supervision of the conditions of that detention.>” Those powers of supervision include,
among other things, the authority to visit the institutions, interrogate detainees, examine
materials from the investigation, and ensure that the administration in places of detention
observes the rights of detainees.”®

The Prosecutor also has the right to delegate the investigation to an investigator.> In the Code of
Criminal Procedure for the Kyrgyz Republic, the term investigator is defined as:
“an officer of prosecutorial agencies, police officer, national safety officer, tax
police officer, customs officer of criminal-procedural system of Ministry of
Justice of Kyrgyz Republic, authorized to conduct investigation on a criminal

case 2,60

The term investigation is defined as:
“a procedural form of pretrial actions of authorized agencies within the stipulated
herein authorities to discover, establish and secure circumstances of a case and

charge those who committed the crime with criminal liabili‘[y.”61

Internal affairs bodies have the right to carry out inquiries and preliminary investigations®® as
well as arrest and detain, in accordance with the procedure established by law and suspects
accused of crimes.®

While the term investigator is broadly defined in the Code, the Office of the Prosecutor also has
responsibilities related to investigations. The Office of the Prosecutor is given the Constitutional
responsibility for “supervision of the observance of laws by bodies exercising operative
investigation.”® While this oversight responsibility has potential to create strong oversight, it
also has the potential to create conflicts of interest in cases where allegation of abuse arise in the
context of on-going investigations or legal proceedings also being supervised by the same office,
specifically when those allegations relate to the attempt to procure evidence in a criminal case.

" Law on Prosecutor’s Office of the Kyrgyz Republic, Article 37.

%8 Law on Prosecutor’s Office of the Kyrgyz Republic, Article 38.

% Kyrgyz Criminal Procedural Code Chapter 5. Participants of Proceedings and Persons Participating in Court Proceedings, Representing
Interests of the State. Article 33 Prosecutor. (2013).

8 Kyrgyz Criminal Procedural Code Section 1 General Provisions Chapter 1. Major Provisions Article 5 Major Definitions Used in the Code.
(2013) Investigator — an official of the prosecutors’s office, internal affairs, national security, drug control, financial police, customs, the penal
system, empowered to conduct a criminal investigation. Actual Text: cremoBatespb - JOMKHOCTHOE JIHIO OPTAHOB MPOKYPATYPHI, BHYTPEHHUX
p1(SA1 HaHI/IOHaJTBHOi;I 6630]’[3CHOCTI/I, II0 KOHTPOJIIO HapKOTHKOB, (pI/IHaHCOBOf/'I MOJUIHUH, TaMOXEHHBIX OpPTraHOB, yFOHOBHO-HCHOHHHTeHBHOﬁ
CHCTEMBI, YIIPABOMOYHOE IPOBOIUTE CAEACTBUE 110 YTOJIOBHOMY JIETy.

81 Kyrgyz Criminal Procedural Code Section 1 General Provisions Chapter 1. Major Provisions Article 5 Major Definitions Used in the Code.
(2013) an investigations - procedural act of pre-trial activities by the competent authorities within the authority established by this Code to
identify, establish and consolidate the totality of the circumstances of the case and to bring the perpetrators of crime to justice. Actual Text:
CJIE/ICTBHE - TIpoOLecCyalibHas opMa A0Ccy1eOHOM NeATeIbHOCTH YIOJIHOMOYEHHBIX OPIaHOB B MPEJeiaX yCTAHOBICHHBIX HacToamuM Koxexcom
IMOJITHOMOYHUH 10 BBISIBJICHUIO, YCTAHOBJICHHIO U 3aKPCIUICHUIO COBOKYITHOCTH 00CTOATENBCTB JA€jla U NOPUBJICYCHHUIO JIHIL, COBEPIIUBIINX
TNPECTYIUICHUE, K yTOHOBHOfI OTBCTCTBCHHOCTH.

62 Law on Internal Affairs Bodies of the Kyrgyz Republic, Article 8(3).

8 Law on Internal Affairs Bodies of the Kyrgyz Republic Article 9(8).

84Constitution of the Kyrgyz Republic, Article 104(2) (2010).
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The Code of Criminal Procedure for the Kyrgyz Republic guarantees all persons access to
judicial protection of his or her rights and freedoms at any stage of the criminal proceeding.®®
Unfortunately the current structure for investigations makes protection of a detainee’s rights at
this stage of proceedings, a challenge.

It has been reported that a large majority of complaints regarding torture arise from actions taken
during the initial apprehension of suspects and early hours of detention.®® Of these complaints,
human rights defenders have found that more than 87% of instances of torture occur while
detainees are in Organs of Internal Affairs and during this period, the abuse is largely perpetrated
by the Operational-Investigative Service of the Internal Affairs organs.®” Compounding the
difficulty, according to paragraph 3 of article 19 of the Law of the Kyrgyz Republic “On
Operational-Investigative Activities,” employees of this department are accountable “only to
their direct supervisor.”68

If a detainee makes a complaint about torture, or other form of abuse, at the hands of state
officials, that complaint may be investigated by the same investigatory structures responsible for
the investigation of the original criminal, or administrative, inquiry.®® Further, the Office of the
Prosecutor maintains the ultimate responsibility for the outcome of the investigation.”® This
means that it is foreseeable that complaints of official misconduct, will be investigated by the
same structures accused of perpetrating the offenses. This inherent conflict of interest
jeopardizes the possibility for any kind of independent or effective investigation.

Jamaica

As is detailed in the attached appendix, Jamaica has faced serious problems with accountability
for violent crime, accusations of police involvement in unlawful Killings or extrajudicial
executions, and corruption. The attached appendix covers the history, which led to the
establishment of the independent mechanism for investigations of allegations of abuse in
Jamaica, but a brief background will be provided here for context.

The Police Public Complaints Authority (PPCA), formed in 1992, was an attempt to address
what was seen to be rampant issues with state abuse, specifically in the police force. However,
the PPCA was under resourced and did not have the needed investigative powers to resolve cases
efficiently or compel police cooperation.

8 Kyrgyz Criminal Procedural Code Section 1 General Provisions Chapter 2 Principles of Criminal Procedure Article 9(1) Protection by the
Court (2013). Article 9, Legal aid (1) Everyone is guaranteed legal aid for the protection of rights and freedoms at any time of the legal process
Actual Text: Cratest 9. Cynebuas 3amura

(1) Kaxxnomy rapantupyercs B J1I000i CTaauM Ipolecca cyaeOHas 3aliuTa ero mpas U CBOOO.

% Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kyrgyzstan, pg 4.

%7 Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kyrgyzstan, pg 4.
Statement supported by Ulukbek Kochkorov, Ulukbek Kochkorov, a deputy of the Jogorku Kenesh who, as cited to the in same report, stated
“...]law enforcement operatives themselves carry out acts of torture”and the General Prosecutor who affirmed that “...an overwhelming number of
complaints have been received on the actions of law enforcement officers carried out during the process of operational investigations.”

88 Sardarbek Bagishbekov and Ulugbek Azimov, “Guaranteeing Protection from Torture in Kyrgyzstan,” Freedom House Kyrgyzstan, pg 4. For
Additional details on the relationship between this office and the states see the same report though pages 3-6.

% The Prosecutor’s office has the right to investigate official crimes. All ordinary crimes are investigated by investigators of the Ministry of
Interior. Additionally complicating the situation, the investigators of the prosecutor’s office for collecting evidence, (operative support), utilize
the staff working for the Ministry of Interior — police departments - which could cause a conflict of interest.

7 Code of Criminal Procedure of the Kyrgyz Republic, Chapter 2 Principles of Criminal Procedure, Article 8 Participation of the Prosecutor in
Criminal Proceedings (2013). Article 8. Participation of the prosecutors in the criminal process (1) supervise the strict and uniform
implementation of legislative acts by carrying out operational investigative activities and investigation by the Prosecutor's Office of the Kyrgyz
Republic within its competence. Actual Text: Ctatest 8. Ydactue mpokypopa B yroioBHoMm cymomnpoussoictse (1) Hamszop 3a TO4HBEIM U
e[[PIHOOGpZBHLIM HCIOJHCHUEM 3aKOHOAATCIIbHBIX aKTOB OpraHaMH, OCYILICCTBIIAIOLIUMHU ONECPATUBHO-PO3BICKHYIO ACATECIBHOCTL U CICACTBUC,
ocymectisercst IIpoxypatypoit Keipresckoit PecyOmuky B mpefenax ee KOMICTCHINH.
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In August 2010, the Jamaican government created the Independent Commission of
Investigations (INDECOM) to investigate actions by members of the security forces (police,
military, all island police, rural police) that result in death or injury to persons or the abuse of the
rights of persons.”* INDECOM is a Commission of Parliament and is composed of a
Commissioner, Assistant Commissioner, five investigation teams (where a full complement of
10 investigators per team is envisaged), a forensic unit of seven people and a legal team of four
people. It should be pointed out at the outset, that INDECOM is not focused exclusively on
complaints of torture of detainees, but more broadly on investigating serious abuses committed
by security forces. INDECOM also analyzes patterns of abuse in order to identify trends and
provide policy guidance and recommendations for future prevention.

According to a Jamaican civil society leader, “in practice, INDECOM is called, by police, to the
scene of any shooting by police. There is a hotline for the public to call in and report shootings.
The call is routed to the appropriate regional team. The police are expected to inform
INDECOM, though there are often delays of between 2-5 hours in this reporting, though it is
improving.”” The law requires the ranking officer on the scene to preserve the scene and call
INDECOM. There has been more (and less) compliance with this requirement by police, but
interestingly, citizens who witness police shootings are increasingly calling to report them on
INDECOM's hotline.”"®

The INDECOM Act allows INDECOM to investigate incidents regarding the conduct of a
member of the security forces or any specified official which (a) resulted in the death of or injury
to any person or was intended or likely to result in such death or injury; (b) involved sexual
assault; (c) involved assault or battery; (d) resulted in damage to property or the taking of money
or of other property; (e) although not falling within any of the preceding paragraphs, is in the
opinion of the Commission “an abuse of the rights of a citizen.”. The Act also requires security
forces to report any such incidents within 24 hours, and immediately if the incident resulted in
the death or injury of a person.”

Under the Act, INDECOM investigation powers include inspection of “relevant public body or
relevant Force, including records, weapons and buildings,” and to ‘“take such steps as are
necessary to ensure that the responsible heads and responsible officers submit to the Commission
reports of incidents and complaints concerning the conduct of members of the Security Forces
and specified officials.” Articles 4.2 and 4.3 provide INDECOM access, following receipt of a
warrant, to any reports, documents and all other evidence, including any weapons, photographs
and forensic data, and to retain any records, documents or other property for as long as
reasonably necessary. In addition INDECOM is provided access and may enter any premises or
location. INDECOM also has the power to take charge of and preserve the scene of any incident.

INDECOM receives its funding as a direct grant by the Jamaican Parliament - to which it must
report. It is also free to seek supplementary funding by way of grant funding - locally and

™ INDECOM ACT, http://indecom.gov.jm/ici2010_act.pdf.

2 TSPC meeting with INDECOM leaders, October 23, 2013.

™ personal communication via email between TSPC researcher MK and the NGO Jamaicans for Justice, November 19, 2012.

™ AJHRC/16/52/Add.3, Human Rights Council, Sixteenth session findings and recommendations of the Special Rapporteur on torture and other
cruel, inhuman or degrading treatment or punishment on his mission to Jamaica, 12 to 21 February 2010.
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internationally. While INDECOM enjoys significant independence in its work, the INDECOM
Act states that its budget is subject to approval by the Minister of Finance.

INDECOM Commissioner Terrence Williams has raised concerns about the lack of adequate
resources to be fully staffed.”

Guatemala

Guatemala emerged from a 36 year long internal armed conflict in 1996. Over the course of that
conflict, two hundred thousand people were killed or disappeared and the door opened for
organized crime to grow.” During this period, the Guatemalan army became increasingly
involved in organized crime.”” As the conflict ended, the network of those involved in organized
crime, and their connection to state actors and state interests also grew.’

In 1999, a legislative reform effort to codify many of the 1996 Peace Accord agreements, in the
form of a referendum, failed. However, this failure spurred Guatemalan NGOs, their
international partners,” as well as UN procedures® into action. These groups collaborated and
formed the reports and documentation that would later be necessary in the establishment of what
would become the International Commission against Impunity in Guatemala (CICIG).

Guatemala has established a unique model for independent investigations, which, while also not
specifically directed at torture, has the ability to more broadly investigate specialized categories
of crime. The CICIG was established by an agreement between the United Nations and the
Government of Guatemala in late 2006.

CICIG is an independent, UN affiliated, hybrid national-international commission with strong
powers of investigation and a mandate to “support, strengthen, and assist” state institutions
investigating and prosecuting crimes committed in connection with the activities of organized
crime groups and clandestine security organizations.®* The CICIG’s mandate is broader than
investigation and its functions include such activities as identifying the structures, activities,
modes of operation and sources of financing of ‘parallel power’ groups, promoting the
dismantling of these organizations and the prosecution of individuals involved in their activities.
CICIG also recommends the legal and institutional reforms necessary for eradicating clandestine
security organizations preventing their re-emergence.®

™ TSPC meeting with INDECOM leaders, October 23, 2013

7 Agreement on a Firm and Lasting Peace, December 29, 1996, http://www.sepaz.gob.gt/index.php/agreement-12; Patrick Gavigan, “Organized
Crime, Illicit Power Structures and Guatemala's Threatened Peace Process,” International Peacekeeping, Vol. 16, Issue 1, 2009, 62 — 76.

"7 patrick Gavigan, “Organized Crime, Illicit Power Structures and Guatemala's Threatened Peace Process,” International Peacekeeping, Vol. 16,
Issue 1, 2009, 62 — 76.

® ABA Rule of Law Initiative  report  “Prosecutorial  Reform  Index for ~ Guatemala, = May  2011.”
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/quatemala_prosecutorial_reform_index 2011.authcheckdam.pdf.

™ A few examples are: Movimiento Nacional por los Derechos Humanos, “Breve analisis de la situacién de defensores de derechos humanos en
Guatemala,” May 13, 2005, http://www.caldh.org/analisis.pdf;

Washington Office on Latin America, “Hidden Powers in Post-Conflict Guatemala: A study on illegal armed groups in post-conflict Guatemala
and the forces behind them,” September 2003, http://www.wola.org/publications/hidden_powers_in_post_conflict_guatemala; Human Rights
Watch, “Guatemala: Political Violence Unchecked, Guatemala Mission Findings,” August 22, 2002,
http://www.hrw.org/legacy/press/2002/08/guatemission.htm.

8 United Nations, “Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Philip Alton,” UN Doc.,
A/HRC/4/20/Add.2, 19 Feb. 2007. http://daccess-ods.un.org/TMP/8121861.html. Based on available statistics from 2005, the study reports a
conviction rate of 1.4% in cases involving “crimes against life.”

8 The full text of the agreement can be found here: http://cicig.org/uploads/documents/mandato/acuerdo_creacion_cicig.pdf#page=14. Note that
CICIG is a “non-UN organ, functioning solely in accordance with the provisions of this agreement.”

82 A list of CICIG’s institutional reform recommendations can be found here: http://cicig.org/index.php?page=institutional-reform.
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CICIG focuses on high impact cases, typically implicating former politicians or state agents. The
theory of change and reform is best summed up in one of CICIG’s annual reports: “the
prosecution of senior former officials conveys a clear message to the people. With a good
investigation, there is no such thing as the perfect crime and the accused party's power is
irrelevant, as is the time that has passed since they committed the crime. There must be no doubt
as to the fact that such individuals will be brought to justice sooner or later.”®®

Under the Agreement, CICIG has the power to “collect, evaluate and classify information
provided by any person, official or private entity, non-governmental organization, international
organization and the authorities of other States”®* and “any official or administrative authority of
the State and any decentralized autonomous or semi-autonomous State entity” is obligated to
comply with requests for “statements, documents, reports and cooperation” without delay.85

CICIG also coordinates its work with the relevant government counterparts, including the Public
Prosecutor’s Office (MP) and the Attorney General (who is the head of the MP). A Special Anti-
impunity Prosecutor's Office (FECI —formerly known as UEFAC) was created as part of CICIG.
% The role of FECI is to act as CICIG’s prosecutorial arm in high-impact cases. ¢’

FECI contains six prosecutors, three auxiliary prosecutors, six agents and two members each
from the PNC and the Division of Criminal Investigation (DICRI). Young FECI prosecutors are
recruited only after a careful evaluation. The cases overseen by FECI depend upon whether the
case fulfills the requirements set forth in CICIG's mandate and upon agreement between the
Attorney General and the CICIG Commissioner. FECI is currently investigating more than 50
cases of this nature.®® The Coordination Department is responsible for representing CICIG with
the MP authorities and for creating inter-institutional links pursuant to the instructions passed
down by the CICIG Commissioner.

While primary investigative responsibility rests with the police (PNC) under the direction or
guidance of the public prosecutor’s office (MP), CICIG uses its limited resources and expert
teams to focus on high impact cases, while liaising with the MP and PNC to provide technical
assistance to many additional cases.

In addition to the interdepartmental coordination and cooperation, the Guatemalan model
provides for a procedural mechanism known as the “complementary prosecutor,” or “Querellante
Adhesivo.” This role is sometimes also referred to as a “private prosecutor,” or a “third party
prosecutor.” The complementary prosecutor may join the case at any time at all stages of the
investigation and trial, but not after sentencing. He or she has the right to participate in and
contribute to the investigation; request to see evidence in advance of the trial; and request a
hearing before the investigative court on matters on which he disagrees with the prosecutor.

® http://cicig.org/uploads/documents/2012/COM-067-20120911-DOC02-EN.pdf.

8 Article 3.1 (a) of the CICIG Agreement.

& Article 3.1 (h) of the CICIG Agreement.

# http://cicig.org/uploads/documents/convenios/mp-cicig.pdf.

8 High Impact cases are understood as: Due to the form in which they were executed and the characteristics of the perpetrators, shock the
population, put witnesses and evidence in danger and weaken the public’s confidence in police and Public Prosecutor’s Office authorities.

% CICIG's 6th report, Sept 2012-Aug 2013 , http://www.cicig.org/uploads/documents/2013/COM-045-20130822-DOCO1-EN.pdf. page 24-25
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The investigative judge must approve a party’s request to become a complementary prosecutor
prior to intervention the case. To prompt a criminal prosecution if the MP has not initiated a
prosecution itself, “the would-be complementary prosecutor may file a complaint before a court,
which remits the complaint to the MP, which should immediately investigate. The
complementary prosecutor, or a person who unsuccessfully requested to intervene as a
complementary prosecutor, can join the complaint filed by the MP but explain a different basis
for the charge or state that charges should not be filed; bring to the court’s attention defects in
the charges that should be corrected; or object to the charges on the grounds that they omit a
suspect or allegation and should be expanded...”®® According to Article 3(b) in the Agreement
that created the CICIG, it has the power to act as Complementary Prosecutor in criminal
proceedings under its mandate, and has done so in several cases.”

CICIG relies entirely on the international donor/aid community for its budget (the Executive
Branch provides office space and other installations needed for its functioning). In the lead up to
CICIG’s enactment, local and international NGO’s lobbied donor governments and agencies to
pledge several million dollars for the initial months of operation.

Northern Ireland

Northern Ireland, as part of the United Kingdom, has a multifaceted approach to police
oversight. The relevant history and related mechanisms are profiled in the appendices, but most
relevant for these purposes is the Police Ombudsman for Northern Ireland (OPONI).

OPONI was established by the Police Act of Northern Ireland in 1998, replacing the former
Independent Commission for Police Complaints (ICPC). It started operating in 2000.”* Critics of
the early legislation forming OPONI stated that it was not sufficiently independent from existing
investigatory structures. Subsequent lobbying resulted in the Police (Northern Ireland) Act 2000
and then the Police (Northern Ireland) Act 2003 in order to accomplish additional reforms.®
Although called the Police “Ombudsman,” OPONI could be more accurately described as a
civilian body with responsibility for oversight of the Police Service of Northern Ireland (PSNI).%
OPONI could be considered a civilian body due to its complete independence from any
government institutions in Northern Ireland, including the Ombudsman for Northern Ireland.®*
Since its creation, OPONI yearly investigates thousands of cases of police abuse and produces
just as many recommendations directed at police services; last year some OPONI produced some
2,000 recommendations.®

It is worth noting that at times during its existence the Police Ombudsman’s office succumbed to
political pressure over historical police abuse cases that occurred during the Time of Troubles in

8 ABA Rule of  Law Initiative report “Prosecutorial Reform Index for Guatemala, May 2011.”
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/guatemala_prosecutorial_reform_index_2011.authcheckdam.pdf
© At the time of writing, the CICIG was involved in 15 cases as a Complementary Prosecutor. Those cases can be found here:
http://cicig.org/index.php?page=cases.
" Human Rights and Dealing with Historic Cases — A Review of the Office of the Police Ombudsman for Northern Ireland; Committee on the
Administration of Justice, 2011, pg 14-15.
2 Human Rights and Dealing with Historic Cases — A Review of the Office of the Police Ombudsman for Northern Ireland; Committee on the
Administration of Justice, 2011, pg 14-16.
% Department of Justice of UK, a consultation paper on the Future Operation of the Office of the Police Ombudsman for Northern Ireland, p. 9,
2012
z: OPONI, interview by TSPC researchers Bakhtiyor Avezdjanov and Sarah King, Belfast, Northern Ireland, 3 December 2013

Id.
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Northern Ireland. Nonetheless, even during that period it remained effective in investigating
recent instances of police abuse and earning praise from human rights organizations as the most
effective police abuse investigative mechanism.®® Much of OPONI’s success lies in its staff as
well as a very strong assertion of its powers as a policing body for the police.®’

The Police Ombudsman’s vision is excellence in the independent and impartial investigation of
police complaints. Its mission is providing an effective, efficient and accountable Police
Complaints system, which is independent, impartial and designed to secure the confidence of the
public and police. *®

OPONI investigates complaints against the Police Service of Northern Ireland, the Belfast
Harbour Police, the Larne Harbour Police, the Belfast International Airport Police and Ministry
of Defence Police in Northern Ireland and the Serious Organised Crime Agency when its staff
operates in this jurisdiction. The Office is also responsible for the investigation of criminal
allegations made against staff of the UK Borders Agency while exercising the powers of
constable in Northern Ireland.

The Police Ombudsman investigates all complaints made about PSNI, from incivility to criminal
conduct.® The Police Ombudsman has exclusive jurisdiction for cases where a death has
resulted from the conduct of a police officer which precludes the involvement of the PSNI,
including Historical Inquiries Team in such investigations.'®

The investigative functions of the OPONI operate independently of the Government in order to
respect its principle that Government should not be able to determine which cases are
investigated, how they are investigated or what the outcome should be.®* However, police
investigate non-serious, complaints that the chief constable referred to OPONI.1%? Although the
chief constable appoints a police officer to investigate the complaints’ allegations and OPONI
can veto the choice of the officer and oversee the investigation.'%®

Investigations are conducted by Police Ombudsman Investigators, who have full police powers
under the Police and Criminal Evidence Order (NI) 1989, when conducting criminal
investigations. Policing bodies are statutorily required to share all information requested by
OPONI, but OPONI has no such duty. Despite the statutory requirement, a MoU has also been
drafted between OPONI and policing bodies in NI to facilitate the sharing of information
necessary for OPONI to conduct investigations. Conduct investigations are covered by the
relevant conduct and complaint regulations.'%*

% Committee for the Administration of Justice and Northern Ireland Human Rights Committee, interviews by TSPC researchers Bakhtiyor
Avezdjanov and Sarah King, Belfast, Northern Ireland, 2 and 3 December 2013

" OPONI, interview by TSPC researchers Bakhtiyor Avezdjanov and Sarah King, Belfast, Northern Ireland, 3 December 2013

% Statutory Report, Review — Section 61 (4) Police (Northern Ireland) Act 1998, 2011

% Department of Justice of UK, a consultation paper on the Future Operation of the Office of the Police Ombudsman for Northern Ireland, pg. 9,
2012.

100 RUC (Complaints etc) Regulations 2001.

10 Department of Justice of UK, a consultation paper on the Future Operation of the Office of the Police Ombudsman for Northern Ireland, pg.
11, 2012.

192 The Police Act of Northern Ireland 1998, Section 57 (1).

103 1d., Section 57(3)(1).

104 See Police Act of Northern Ireland of 1998.
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During an investigation, it is current practice to conduct two sets of interviews — one criminal
and one disciplinary in respect of the same issue.’® If criminal elements are identified during
the interview or at any point of the investigation, OPONI is under duty to refer the case to the
Director of Public Prosecutions upon the completion of the investigation.'®

Most officers voluntarily attend an interview, either as witness or suspect. OPONI lacks the
power to require their attendance and in cases of refusal must seek the aid of relevant police
authorities. However, this lack of power has not made OPONI ineffective as in practice, police
officers almost always cooperate and their refusal to do so is often reproached by superior
officers, and who also compel subordinating officers to cooperate with OPONI.*%

Following an investigation, the Police Ombudsman submits a recommendation on further action
to the chief constable of police where the alleged police perpetrator is stationed.'®®
Recommendations are not publicized, although the fact that a recommendation was made is
publicized.'®

Although the Police Ombudsman conducts investigations of police misconduct, OPONI is
excluded from the related disciplinary hearings unless the officer complained about is not a
senior officer and he and the presiding officer agree.™° If an investigative report indicates that a
criminal offence may have been committed by a member of the police, a copy of the report will
be sent to the Director of Public Prosecutions with a recommendation by the Ombudsman.***

The Police Ombudsman of Northern Ireland is appointed by Her Majesty the Queen, as a named
person for a fixed term of seven years. The Police Ombudsman is accountable to the Northern
Ireland Assembly, through the Minister for Justice. The status of the Office of the Police
Ombudsman is that of a non-departmental public body (NDPB) administrated through the
Department of Justice."> OPONI staff includes retired police officers and civilian lawyers.'*®
Although OPONI realizes the benefits of having former police officers act as its investigators, it
is slowly moving away from the practice to improve its independence. For example, a program
to train investigators has been established and a group of trainee investigators from purely
civilian backgrounds is soon to join OPONI’s ranks.***

Ontario, Canada

Background

Prior to the establishment of the Special Investigations Unit (SIU) in Ontario, Canada, police
services either investigated themselves or another police service was assigned to conduct the
investigation. Over time, public concern grew about the integrity of the process in which police
officers investigated other police officers, particularly in incidents of police shootings where a

105 police Ombudsman, Statutory Report, Review — Section 61 (4) Police Act of Northern Ireland 1998, Investigations, p. 31, 2011.
106 policies and Procedures Relating to OPONI, Section 2.82.

97 OPONI interview by TSPC researchers Bakhtiyor Avezdjanov and Sarah King, Belfast, Northern Ireland, 3 December 2013.

108 OPONI interviews by TSPC researchers Bakhtiyor Avezdjanov and Sarah King, Belfast, Northern Ireland, 3 December 2013.
109 |d

10 The RUC (Conduct etc) Regulations 2000.

W pglicies and Procedures Relating to OPONI, Section 2.8

12 About Us: Police Ombudsman for Northern Ireland. http://www.policeombudsman.org/modules/pages/about.cfm. 2013.

3 Criminal Justice Inspection Northern Ireland, An inspection into the independence of the Office of the Police Ombudsman for Northern
Ireland September 2011, p.24

14 OPONI, interview by TSPC researchers Bakhtiyor Avezdjanov and Sarah King, Belfast, Northern Ireland, 3 December 2013
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member of the public had been wounded or killed.!*®

Following the publication of the 1989 Task Force on Race Relations and Policing Report,**° the
Police Service Act was amended™’ and SIU was formed in 1990. SIU is described as an
independent, arm’s length agency of the Ontario provincial government (Ministry of the
Attorney General of Ontario), led by a Director and composed of civilian investigators.**®

A report looking at police cooperation with the SIU™® made 25 recommendations to improve
SIU effectiveness and address SIU and police cooperation. These recommendations included an
increase in the SIU’s funding and a legal framework to clearly set out the duties of police
officers during SIU investigations. This new regulation (Ontario regulation 267/10)*% first came
into effect on January 1, 1999 and most recently was amended in 2011.**

Mandate

According to the SIU website, the “mandate of the SIU is to maintain confidence in Ontario's
police services by assuring the public that police actions resulting in serious injury, sexual
assault or death are subjected to rigorous, independent investigations. Incidents which fall within
this mandate must be reported to the SIU by the police service involved.” *# Incidents may also
be reported by the complainant or their families, members of the public, as well as media,
coroners, and others.

Jurisdiction

The SIU investigates incidents that fall within its mandate across the whole of Ontario, and has
“jurisdiction over all municipal, regional and provincial police officers. This represents 57 police
services and approximately 28,000 officers.” 2 SIU does not investigate police disciplinary
issues or have jurisdiction to investigate the correctional services or other federal entities.***

Challenges

As mentioned above, police have a duty to cooperate with SIU investigations under Ontario
Regulation 267/10. But in practice, the SIU has difficulty compelling cooperation if it is not
provided voluntarily. SIU cannot lay a code of conduct breach charge against a police officer nor
refer such charges to another disciplinary body. SIU must rely on the police services themselves
to take this action.’” When officers fail to cooperate, SIU can apply for a search warrant or
could even charge an officer with obstruction of justice, though it has been reticent to do so.

Furthermore, under Ontario Regulation 267/10, SIU is not entitled to subject officers’ notes
during its investigations. However, police services continually try to expand the definition of
“notes” to include not only the written account of the incident afterwards, but also radio
communications, phone records, videos, etc.

115 Adapted from sections on SIU website, http://www.siu.on.ca/en/what we_do.php, and from TSPC researcher interviews with SIU and MAG
officials, February 12-14, 2014.

16 April 1989, “Clare Lewis Report: The Task Force on Race Relations and Policing,” http://www.siu.on.ca/pdfs/clare_lewis_report_1989.pdf.
117 See Section 113 - http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes 90p15_e.htm.

118 Adapted from sections on SIU website, http://www.siu.on.ca/en/what we_do.php, and from TSPC researcher interviews with SIU and MAG
officials, February 12-14, 2014.

1% May 1998, “Adams I: Consultation Report of the Honourable George W. Adams, Q.C. to the Attorney General and Solicitor General
Concerning Police Cooperation with the Special Investigations Unit”, http://www.siu.on.ca/pdfs/the_adams_report 1998.pdf.

120 Ontario Regulation 267/10 , http://www.e-laws.gov.on.ca/html/regs/english/elaws_regs 100267 _e.htm.

121 Adapted from sections on SIU website, http://www.siu.on.ca/en/what we_do.php, and from TSPC researcher interviews with SIU and MAG
officials, February 12-14, 2014.

122 hitp://www.siu.on.ca/en/what_we_do.php.

123 See http://www.siu.on.ca/en/what_we_do.php. Also, Ontario’s population is approx. 13.5 million,
http://www.fin.gov.on.ca/en/economy/ecupdates/factsheet.html.

124 TSPC Researcher meetings with SIU and MAG officials in Ontario, Canada, February 12-14, 2014.

125 TSPC Researcher meetings with SIU officials in Ontario, Canada, February 12-14, 2014.
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Another challenge raised by the Justice Prosecutions department was the fact that a small group
of defense attorneys, often supported by the Police Federation, handle most of the SIU related
case load and, as a result, are very experienced, specialized, and skilled in defending police
officers.'?®

Funding/Staffing
According to recent SIU annual reports, the average SIU budget is approximately $8 million
Canadian Dollars (CAD), or roughly $7.5 million USD.**

Led by the Director who serves a 5 year term, the SIU consists of roughly 85 staff members.
According to PSA section 113 (3), “A person who is a police officer or former police officer
shall not be appointed as director, and persons who are police officers shall not be appointed as
investigators.”*?® In practice nearly all SIU Directors have been former Crown Attorneys.

SIU headquarters staff consists of four investigative supervisors (three full-time and one acting
supervisor position), two forensic identification supervisors and 14 investigators. 8 out of the 14
investigators have no previous policing backgrounds - their investigative experience comes from
having worked in areas such as immigration and workplace health and safety. In addition, a total
of 39 regional investigators and 10 forensic investigators are stationed across Ontario and
deployed as-needed.’® SIU is also supported by an Executive Officer, Legal Counsel, and
administrative, operations, outreach, and communications staff.

The SIU has its own forensic lab. Previously, the SIU relied on police forensics. SIU also has a
priority access agreement with the Ontario Center of Forensic Science (which is an Ontario
Government facility, not a police facility) to process autopsies, blood, DNA, ballistics, and
toxicology, among other things. Furthermore, SIU receives support from the Finance Ministry
for video and photo analysis.*®

Oversight/ Monitoring and Reporting

The SIU Director reports to the Ministry of the Attorney General (MAG). The MAG is not
involved in operational matters with SIU, but administers the budget.*** The MAG explained that
it has the ability to shift funding between its agencies in the short term to meet surge demands,
but has no role in investigations or operational decision making.**> The MAG also manages the
hiring process for the SIU Director. To date, only one SIU Director has served out a full five
year term and no Director’s term has ever been renewed.'*®

Other challenges were noted, including the potential for the MAG to influence SIU activities,
and significant ongoing tensions with the police, often related to reporting delays.

Receiving Complaints and Conducting Investigations
The SIU is mandated to investigate any interaction involving police where there has been death,
serious injury or allegations of sexual assault. According to section 3 of Ontario Regulation

126 TSPC Researcher meetings with SIU and MAG officials and others in Ontario, Canada, February 12-14, 2014

127 hitp://www.siu.on.ca/en/annual_reports.php.

128 See Section 113 - http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes 90p15_e.htm.

129 See Investigators Creed: http://www.siu.on.ca/en/inv_creed.php.

1%0 Researcher meetings with SIU and MAG officials in Ontario, Canada, February 12-14, 2014,

131 TSPC Researcher meetings with SIU and MAG officials in Ontario, Canada, February 12-14, 2014.

%2 TSPC Researcher meetings with SIU and MAG officials and others in Ontario, Canada, February 12-14, 2014. A former SIU official,
however, suggested that MAG can in fact influence some SIU decisions, e.g. release of the SIU annual report.

133 TSPC Researcher meetings with SIU and MAG officials in Ontario, Canada, February 12-14, 2014.
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267/10 *** all Ontario police services are under a legal obligation to immediately notify the SIU
of incidents of serious injury, allegations of sexual assault, or death involving their officers.*®

The SIU uses the Osler definition of serious injury, which says:

“Serious injuries’ shall include those that are likely to interfere with the health or comfort of the
victim and are more than merely transient or trifling in nature and will include serious injury
resulting from sexual assault. "Serious Injury "shall initially be presumed when the victim is
admitted to hospital, suffers a fracture to a limb, rib or vertebrae or to the skull, suffers burns to
a major portion of the body or loses any portion of the body or suffers loss of vision or hearing,
or alleges sexual assault. Where a prolonged delay is likely before the seriousness of the injury
can be assessed, the Unit should be notified so that it can monitor the situation and decide on the
extent of its involvement. ~136

Not all police services have adopted the Osler definition, but even those police services that have
adopted it sometimes employ different interpretations or standards in its application. This has led
to reporting delays. **" SIU officials argue that the police should approach such situations of
judgment by erring on the side of communication, and take the approach that “when in doubt,
call.”**® Police federation leaders argue that there are often grey lines in when to report and that
SIU pressure to report can lead to friction with police services.**

After an incident has been reported to the SIU, the SIU responds to the scene. Ontario regulation
267/10 section 4 states that “The chief of police shall ensure that, pending the SIU taking charge
of the scene of the incident, the police force secures the scene in a manner consistent with all
standing orders, policies and usual practice of the police force for serious incidents.”**

In practice in many cases, police services will continue to manage a scene while SIU conducts an
onsite investigation and secures evidence.'*

On scene, SIU is lead investigator, which is stated in Ontario regulation 267/10 section 5:
“The SIU shall be the lead investigator in the investigation of the incident and shall have priority
over any police force in the investigation.”*?

SIU investigations*® consist of a number of tasks, including:
e examining the scene and securing all physical evidence
« monitoring the medical condition of anyone who has been injured
« seeking out and securing the cooperation of witnesses
« interviewing police witnesses
e seizing police equipment for forensic examination
« consulting with the coroner if there has been a death
« notifying next of kin and keeping the family of the deceased or injured parties informed

134 hitp://www.e-laws.gov.on.ca/html/regs/english/elaws_regs_100267_e.htm.

135 267/10 section 3 reads: “A chief of police shall notify the SIU immediately of an incident involving one or more of his or her police officers
that may reasonably be considered to fall within the investigative mandate of the SIU, as set out in subsection 113 (5) of the Act” (PSA).
136 See http://www.siu.on.ca/en/investigate_what.php.

137 TSPC Researcher meetings with SIU and MAG officials in Ontario, Canada, February 12-14, 2014.

138 TSPC Researcher meetings with SIU officials in Ontario, Canada, February 12-14, 2014.

1% TSPC Researcher call with Toronto Police Federation President, February 18, 2014.

140 See section 4, 267/10, http://www.e-laws.gov.on.ca/html/regs/english/elaws_regs_100267_e.htm

141 TSPC Researcher meetings with SIU and MAG officials in Ontario, Canada, February 12-14, 2014.

142 See section 5, 267/10, http://www.e-laws.gov.on.ca/html/regs/english/elaws_regs 100267 e.htm.

143 See one page investigative process flow chart for further explanation: http://www.siu.on.ca/pdfs/inv_process.pdf.
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Ontario regulation 267/10 also outlines the responsibilities and rights of the subject and witness
officers in relation to an SIU investigation, including access to notes, right to counsel, and in-
person interviews.

In the Wood v. Schaeffer case, 1** the Supreme Court of Canada held that officers do not have
the right to counsel at the note taking stage, as this would present too much of a risk that notes
would be vetted (or could be perceived to have been vetted) by counsel and become a
justification of the actions under investigation, rather than the first memorialization of the events.

Once the SIU completes its investigation, the SIU Director must decide whether, based on the
evidence, there are reasonable grounds to charge a police officer.**® If the SIU Director charges
an officer it is referred to the Justice Prosecutions department (Crown Attorney) of the Criminal
Law Division at the Ministry of the Attorney General, which received all SIU cases and decides
whether to prosecute the charges. The SIU, as an investigative agency, is not involved in the
prosecution.'#®

In deciding whether to prosecute the charges, the Justice Prosecutions department must
determine whether there is a reasonable prospect of conviction,**’ which is a higher test than
reasonable grounds. If the case meets this test, the case goes to court, where the Justice
Prosecutions department must prove beyond a reasonable doubt that a criminal offence
occurred.'*®

The Jusgtice Prosecutions department has obtained approximately a 50% conviction rate in SIU
14
cases.

Alternative Investigatory Practice - Russia

The Russian system has undergone several reforms in recent years. In response to
recommendations by international organizations, a major reform of the prosecutorial system was
undertaken in 2007 to ensure its independence and impartiality.**® Prosecutorial authorities were
to be reformed through the administrative separation of their major functions.** The Reform Act
contained provisions to establish an Investigative Committee attached to the Prosecutor’s Office
within the existing prosecutorial system.**

However, in practice the Investigative Committee showed the need for a clearer separation of the
functions of prosecutor’s supervision and pretrial investigation powers.153 NGOs have stated that
the prosecutor’s offices do not show initiative in starting investigations on torture cases. The

4 Wood v. Schaeffer, Supreme Court of Canada, 2013 SCC 71, 19 December 2013,
http://scc-csc.lexum.com/scc-csc/sce-csc/en/item/13388/index.do.

195 See page 7, “Reasonable grounds are a set of facts and circumstances that would satisfy an ordinarily cautious and prudent person, and which
are more than mere suspicion. Information used to establish reasonable grounds should be specific, credible and be received from a reliable
source.” http://www.cic.gc.ca/english/resources/manuals/enf/enf02-eng.pdf.

146 TSPC Researcher meetings with SIU and MAG officials in Ontario, Canada, February 12-14, 2014.

47 See page 1, http://www.attorneygeneral.jus.gov.on.ca/english/crim/cpm/2005/ChargeScreening.pdf.

148 TSPC Researcher meetings with SIU officials in Ontario, Canada, February 12-14, 2014.

18 TSPC Researcher meetings with Justice Prosecution department in Ontario, Canada, February 12-14, 2014.

10 The 5t periodical report of Russia to the Committee Against Torture, online:
http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf, para. 249.

151 Federal Act No. 87-FZ of 5 July 2007 amending the Code of Criminal Procedure and the Federal Act on the Prosecutor’s Office provided for
the prosecutor authorities to be reformed through the administrative separation of their functions of supervising respect for lawfulness in the
conduct of initial inquiries and pretrial investigations and the hearing of criminal cases in court, on the one hand, and organizing and conducting
investigative activities in exercise of the procedural powers granted to them to implement such activities, on the other.

152 The 5t periodical report of Russia to the Committee Against Torture, online:
http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf, para. 250.
13 The 5t periodical report of Russia to the Committee Against Torture, online:

http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf, para. 251.
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Shadow Report to the CAT committee noted that the prosecutor’s office rarely independently
initiated the examinations and investigations, even if they possess the data that the torture had
been administered and when they do act, it is without urgency or thoroughness.™* In practice,
NGOs noted that in cases where an alleged perpetrator complains of torture or abuse, the
prosecutor favors criminal prosecution of the alleged perpetrator over investigating allegations of
torture and other violations.'*®

According to a Report by the Russian Federation to the CAT committee, the Russian
Government established the Investigative Committee as a separate, independent body outside of
the existing prosecutorial system, in an attempt to deal with the perceived and practical issues of
independence of the prosecutor’s office in investigating police abuse cases. The stated intention
behind the separation was to create the conditions necessary for the effective exercise of
prosecutorial powers to supervise pretrial investigations, strengthen cooperation between
investigative bodies and prosecutorial authorities and to enhance the objectivity of
investigations.

Legislative and practical steps were taken to separate the functions of criminal prosecution and
investigation. Until 2011, the Prosecutor’s Office was responsible both for investigating
suspected serious crimes and prosecuting these in the courts (in 2007 the newly created
Investigative Committee carried out the investigation function, however, it remained a sub-
division within the Prosecutor’s Office). In January 2011, the Investigative Committee was
instituted as a stand-alone agency, accountable directly to the President, on a par with the
Prosecutor’s Office.*

The Investigative Committee exercises its powers independently of central and local government
bodies and civil society associations, is required to be in compliance with Russian legislation. In
addition, exerting pressure on the Investigative Committee and its staff to influence or impede its
work is a punishable offense.’®

In April 2012, special departments were established within the Investigative Committee for the
specific purpose of investigating crimes allegedly committed by police and other law
enforcement officials. This, according to the Investigative Committee’s press statement, was in
response to an initiative by Russian human rights NGOs, and specifically “Public Verdict,”**°
which suggested the creation of such specialized units within the Investigative Committee to
increase the impartiality and effectiveness of criminal investigations into allegations of torture
and other ill-treatment.

154 Russian NGO Shadow Report on the Observance of CAT by the Russian Federation for the period from 2001 to 2005, Moscow, May 20086,
online: http://www?2.ohchr.org/english/bodies/cat/docs/ngos/joint-russian-report-new.pdf, para. 7.

1% Russian NGO Shadow Report on the Observance of CAT by the Russian Federation for the period from 2001 to 2005, Moscow, May 2006,
online: http://wwwz2.ohchr.org/english/bodies/cat/docs/ngos/joint-russian-report-new.pdf, para. 8.

16 The 5t periodical report of Russia to the Committee Against Torture, online:
http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf, para. 251.

157 Alternative report of Amnesty International to CAT review of 5" periodical of the Russian Federation, October 2012, pg. 5.

18 The 5t periodical report of Russia to the Committee Against Torture, online:
http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf para. 254.

%9 The foundation “Public Verdict” is a Russian human rights organization, which for more than nine years has helped citizens, victims of
human rights violations by law enforcement agencies, including most dangerous human rights violations such as torture by the police. The
Foundation provides legal, informational and emotional support to victims and their relatives.
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In 2010 — 2011, Public Verdict conducted a study on “Possibilities and limitations of
investigation of malfeasance committed by law enforcement officers.” That study, along with
years of specialized experience in victim’s assistance, allowed Public Verdict to critically
observe “the legal and organizational aspects influencing the quality of review and investigation
of complaints against law enforcement agencies.” Public Verdict made a set of detailed
recommendations, which describe a proposal for ensuring the independence of this type of
investigatory system. While not the current state of affairs in Russia, the comparison may be
relevant to the Kyrgyz System and are thus described in the attached Appendix.

Best Practice Models on Safequards

In the context of this report, the term “safeguards” refers to the legal and practical measures that
can be taken in order to prevent and eradicate torture and abuse of detainees. Safeguards could
be everything from the legal “right to an attorney” to minimum levels of funding for
investigations. In the compilation of this research, a variety of safeguards were considered for
study. Based on extensive conversations with civil society, along with research into the existing
practical and legal framework, this report will focus primarily on the safeguards associated with
the provision and notification of rights of persons detained by the state. This focus should not be
interpreted to mean that these are the only areas where reform would be beneficial, even
necessary.

One area that this report does not cover extensively, but highlights as an important related
concern in the field of anti-torture work concerns the effectiveness and independence of both
medical examinations and forensic investigations. This issue is linked to both safeguards and
investigations. The preliminary report on this topic addressed some of the issues related to the
examination and investigations, however further research made it clear that these topics
contained so many questions and issues to be addressed that they warranted their own separate
inquiry. While these topics would not be best served by a mention here, they are integral to
addressing the issues facing the Kyrgyz Republic related to the prevention and effective
investigation of allegations of torture and abuse.

Complaints Procedures

Directly related to the question of the investigation of allegations of abuse is the complaint
procedure for filing such allegations. Current the law of the Kyrgyz Republic does specify that a
suspect has the right to file complaints about actions of preliminary investigator, actions and
decisions of the investigator, prosecutor.®® These complaints can be filed by a complainant,
defense council, legal guardian or designated representative. A decision by a judge as to the
lawfulness of the actions must be made within 5 days.'®* However, there are few details about

180 Kyrgyz Criminal Procedural Code Chapter 6. Participants of Criminal Proceedings Defending their rights and interests or the rights and
interests of people they represent. Article 40(12) Rights and Responsibilities of the Suspect (2013); 40 (12) to lodge complaints against actions of
investigative bodies, actions and decisions of the investigator, prosecutor. Kyrgyz Criminal Procedural Code Chapter 6. Participants of Criminal
Proceedings defending their rights and interests or the rights and interests of people they represent. Article 56 (10) Rights and Responsibilities of
a Civil Defendant (2013) 10) to serve pleadings, make complaints against actions of the investigator, actions and decisions of the investigator,
prosecutor, court. Actual Text 40(12) npurOCHTB *as00bI Ha JeHCTBUs pabOTHHKA OPTaHOB JIO3HAHHS, JICHCTBHS W PELICHHs CIIEAOBATENs,
npokypopa. Kyrgyz Criminal Procedural Code Chapter 6. Participants of Criminal Proceedings defending their rights and interests or the rights
and interests of people they represent. Article 56(10) Rights and Responsibilities of a Civil Defendant (2013); 10) BeICTyIIaTh B MPEHUSIX CTOPOH,
TNPUHOCUTH JKaJ00bl HA HeﬁCTBHﬂ pa60THHKa opraHa J03HaHHA, ,Z[efICTBI/IX U pELICHUA CIICA0BATEIA, IPOKYpOpa, cyaa.

161 Kyrgyz Criminal Procedural Code, Part V. Motions and Petitions, Section 15 Appeal from Actions and Decisions of State Bodies and Officials
Administering Proceedings on a Criminal Case, Article 131(3) Complaints Against Actions or Decisions of an Investigator or Procurator. (3) 3)
A judge shall check the legality and validity of the action (or inaction ) and decisions of the investigator, prosecutor, not later than five days from
the date of receipt of the appeal at the hearing with the participation of the applicant and his counsel , legal representative or representative, if
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how this right can be not only ensured, but made meaningful. It is further unclear how this right
is operationalized as it relates to complaints against arresting authorities while a suspect is in
custody.

While detainees do have the right to complain, this right is not perceived as effective due to the
practical realities. When the Subcommittee on Prevention of Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment (SPT) visited the Kyrgyz Republic, it remarked on this
situation. In its follow up report, referring to complaints procedures, the SPT stated “these
mechanisms (including complaints to the Office of the Prosecutor-General or to the courts, as
well as complaints made within the penitentiary system concerning conditions of detention, or
appeals against the imposition of disciplinary measures) are largely perceived as ineffective,
non-independent and futile since they fail to provide complainants with substantive hearings or
effective remedies. The fear of reprisals further prevents the use of these mechanisms.”*%?

As described above, some of the investigation systems investigated within this report have
mandatory reporting and investigation requirements which bind their investigators and
investigatory mechanisms to look into certain types of allegations or observations of potential
crimes. The jurisdictions below detail additional features included in systems for multi-faceted
complaints systems.

The United Kingdom

The United Kingdom has multiple different interrelated systems available to take complaints as
well as to investigate allegations of abuse. It ratified OPCAT in December 2003 and designated
its NPM in March 2009. The UK government decided to designate multiple, existing bodies as
the NPM rather than create a new, single body NPM. The decision behind such a unique NPM
system came to be due to the fact that many types of detention facilities in the UK were already
subject to monitoring by independent bodies.*®® Initially, there were 18 bodies designated in the
NPM in the UK, but the number is soon to increase to 20.%*

A unique feature of the UK NPM is the use of unpaid volunteers from the local community for
monitoring of different places of detention. All monitors undergo a vetting process.'®® There are
four NPM members who monitor detention solely through the use of lay monitors. While others
use a combination of lay monitors and paid inspectors.

In line with OPCAT requirements for a system of regular visits to places of deprivation of
liberty, lay monitors visit such places from once a week to once a month. To encourage visits
during unsociable hours, some facilities set guideline numbers of custody visits on weekends,

they are involved in a criminal case , other persons whose interests are directly affected by the appealed action ( or inaction) or the decision , as
well as with the participation of the prosecutor. Absence of the persons, timely informed of the time of the complaint, and who do not insist on its
consideration with their participation, shall be an obstacle for the consideration of the complaint by the court. Actual Text: Cymsst mpoBepsier
3aKOHHOCTh M OOOCHOBAaHHOCTB JCHCTBHI (Oe3melCTBHS) M pEIIeHH cieoBaTels, MPOKypopa He IMO3JHEE YeM 4Yepe3 ISATh CYTOK CO JHS
TIOCTYIUICHUA JKaj00bI B CyﬂeﬁHOM 3aCCAaHUU C YYaCTHUEM 3asABUTCIII U €r0 3alUTHHUKA, 3aKOHHOT'O NMPEACTABUTEIIA WIIN MPEACTABUTEIIA, €CIIN
OHH YYacCTBYIOT B YTOJIOBHOM JIJi€, MHBIX JIUII, YbH MHTEPECHl HEMOCPECTBEHHO 3aTPAruBaIOTC 00XKaIyeMbIM JeicTBHEM (Oe31eliCTBUEM) HITH
PEUICHUEM, a TAKXKE C yIaCTHEM IIPOKYypopa. HesiBka JIML, CBOEBPEMEHHO U3BCIIEHHBIX O BPEMEHU PaCCMOTPECHUS JKaJ00bI U HE HacCTanBarIMX
Ha €€ PACCMOTPEHHH C MX y4acTHEM, He SBJISETCS MPEMSITCTBUEM JUI PACCMOTPEHUS KaJ00bI CyIOM.
62 Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Report on the visit of the
Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment to Kyrgyzsta, 19-28 September 2013,
Para 28.
163 National Preventive Mechanism, Monitoring places of detention, third annual report of the UK NPM2011-2012, February 2012
iz: Her Majesty’s Inspectorate of Prisons, interview with TSPC researchers Bakhtiyor Avezdjanov and Sarah King, December 6, 2013

Id.
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late nights and early mornings. Lay persons have a statutory right to visit certain facilities, while
requiring permission to access other facilities. They can accept complaints during their
monitoring.

Lay monitors in the UK NPM make recommendations as a result of their visits to places of
detention. In some UK jurisdictions, England and Wales, action plans are prepared on behalf of
the government in response to recommendations made by independent lay monitors. In Northern
Ireland, recommendations are directed to the Justice Minister. Moreover, in Northern Ireland, the
Prison Service must publish responses to each recommendation.

To ensure independence, lay monitors began a practice of self-introduction and visits without
custodial staff, which also encouraged detainees to speak with the monitors.*®® Another tool
used in the UK to foster independence of monitors is term limits. In Northern Ireland,
independent custody visitors serve six year terms.

Lay monitors are not an all-encompassing solution to an effective monitoring mechanism. There
are some limitations. For example, OPCAT requires NPM experts to have required capabilities
and professional knowledge. Moreover, the SPT suggested that NPMs should include staff with
relevant legal and health care expertise. Lay monitors are selected for their qualities rather than
their professional backgrounds and thus may fail to satisfy OPCAT requirements. Nonetheless,
such monitors provide diversity, independence, and cost-effectiveness that is hard to achieve
with professional monitors.

Georgia

On Jan 16, 2001, the Georgian Minister of Internal Affairs created Human Rights Units (HRU)
to be located within the Ministry of the Interior. **” The Human Rights Unit of the Ministry of
Internal Affairs is also actively involved in the process of internal monitoring.*®® Mol HRU
systematically carries out the internal monitoring of TDIs and monitors the health condition of
persons placed there. For this purpose, a monitoring group is created within the main unit, which
consists of four persons and carries out unexpected visits to all TDIs throughout Georgia.*®®

The Mol HRU also ensures the timely and effective handling of the complaints in order to
disclose any acts of ill-treatment as well as prevent its reoccurrence.™ In case a detainee has any
kind of complaint against the detaining officer or employee of TDI, the monitoring unit
immediately sends the complaint, and any appended document, to the chief monitoring body of
Ministry of Internal Affairs — General Inspection, which is tasked to identify human rights
violations and other illegal actions committed by the Mol staff, as well as to handle individual
complaints of the citizens. General Inspection investigates offences committed by the staff of the
Mol based on the disciplinary regulation of Mol and Police Ethics Code. All complaints
transferred to General Inspection by the monitoring unit are sent to the Prosecutors’ Office of
Georgia, which initiates an investigation.

166 |n Northern Ireland, the proportion of detainees who refused to speak to custody visitors dropped from 18% to 7%, National Preventive
Mechanism, Monitoring places of detention, third annual report of the UK NPM2011-2012, p. 37, February 2012

Id. at p. 33.
168 The division was created by Decree N10 of the Minister of Internal Affairs of January 16, 2001;
183 The Report on Implementation of 2011-2013 Action Plan for the Fight Against Ill-treatment in Georgia, released by the Ministry of Justice of
Georgia, p 2-3, 2012.
0 The Report on Implementation of 2011-2013 Action Plan for the Fight Against Ill-treatment in Georgia, released by the Ministry of Justice of
Georgia, p.4, 2012.
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HRUs and General Inspections of the law enforcement agencies successfully cooperate with
each other. For example, on a daily basis the Human Rights Protection Unit of the Chief
Prosecutor’s Office of the Ministry of Justice receives information from the Penitentiary
Department of the Ministry of Corrections and Legal Assistance of Georgia on data concerning
on all facts of bodily injuries of prisoners.”*

Additionally, the Ministry of Corrections and Legal Assistance initiated a practice, now seen in
multiple countries, where special complaints envelopes are disseminated to the prisoners.'”> The
complaint envelopes clearly explain the rights of the persons deprived of liberty apart from being
used merely as envelopes. The prohibition of torture, inhuman, severe or degrading treatment is
on the top of the list of rights. Special boxes are installed for depositing the complaint envelopes.
The operation of these boxes is monitored by social service, internal monitoring bodies of
Ministry of Corrections and Legal Assistance and Public Defender. The complaint envelopes are
numbered and the correspondence is registered in special registration journal. 40,000 envelopes
were distributed within the first half of 2011.'"

Alternative Complaints Reporting Practice - Bulgaria

Bulgarian legislation contains a number of provisions concerning action to be taken in respect of
cases of ill-treatment. Notable among these provisions are the several sections which discuss
mandatory reporting. Section 205 (2) of the Criminal Code of Procedure (CPC), which mandates
that public officials immediately inform the prosecutor’s office of any facts related to a criminal
offence which may have come to their knowledge. The Code of Ethics of police staff and
Instruction No. 1z-1711 of 15 September 2009 contain specific obligations for the police to
report to their superiors acts of violence or inhuman or degrading treatment. Ministry of Interior
Mol Instruction Article 10 of Guideline No. 1z-2451 also states that a member of the police force
who has become witness to the acts under Article 9, shall intervene to prevent or put an end to
any such act and shall report it to his/her superior.*”* Further, the Ministry of Justice has issued
specific instructions concerning the obligatory reporting of injuries observed on persons admitted
to prisons and investigation detention facilities.

Definition of Detention

Presently, the legislation of the Kyrgyz Republic does not have a sufficiently precise definition
surrounding for the concept of detention. The vagueness of the current term, coupled with the
somewhat confusing and contradictory related terms, has led to gaps in the law which have had
the practical effect of denying persons of procedural protection during encounters with law
enforcement officials or other state officials.

' Implementation Report of 2008-2009 Action Plan against Torture, Inhuman, Cruel and Degrading Treatment or Punishment in Georgia
(Report period June 12 2008 —December 31 2009) pg 6.

172 See also: The United Kingdom- Her Majesty's Prison Order #2510 Prisoner's Request and Complaints Procedures, Feb. 21, 2002. Northern
Ireland-  official government page explaining prison complaint mechanisms, including info on complaints boxes:
http://www.nidirect.gov.uk/make-a-complaint-to-prison-service; India- complaint boxes are installed in only certain federal regions. By way of
example, the Times of India details how 1,000 complaints boxes were installed in Mumbai. http://articles.timesofindia.indiatimes.com/2012-11-
26/mumbai/35366412_1_complaint-boxes-police-stations-satyapal-singh.

'™ The Report on Implementation of 2011-2013 Action Plan for the Fight Against Ill-treatment in Georgia, released by the Ministry of Justice of
Georgia in 2012.

174 Committee Against Torture, Consideration of Reports Submitted by States Parties under Article 19 of the Convention 3 December 2010, pg.
4-5 (CAT/C/BGR/4-5).
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Article 24(3) of the Constitution of the Kyrgyz Republic states that “no one may be arrested
(apecroBan), kept in custody (comepxartbcs mon crpaxkeit) or be deprived of freedom
(numeHHbIM ¢BO0OIBI) except by court decision and solely on the basis of and in accordance
with the norms established by the law.”'"® Currently in the Kyrgyz Republic, “Detention,” or
“samepkanue” is defined as a "coercive procedural action, which essentially consists in
imprisoning a suspected person for a short period (up to forty-eight hours) pending a judicial
warrant.’®” Article 110 states that “holding in custody” or “saxiroueHue mox crpaxy” is a
preventive measure which may be ordered based on a court order, during the course of legal
proceedings.'”” Article 49 of the Criminal Code addresses the concept of Deprivation of Liberty
or “muurenne csoGoxsL”® It states that Deprivation of Liberty is defined as the period after a
conviction by a court of law, when a person is isolated from society and sent to a penal colony,
penal settlement, or prison.!”

The term Factual Detention is referenced in the CPC in article 44(3) and 44(4), however is it not
defined. Article 44(3) describes a moment that the lawyer first becomes involved in a case as the
moment of first interrogation or the moment of factual detention (however it does not state if
these are the same moment). Article 44(4) goes on to say that if a lawyer is not available within
24 hours from the moment or factual detention or moment of putting into custody than an
investigator can take certain steps (again it does not clarify what the moment of factual detention

is).

As factual detention is referenced but not defined, and we know that factual detention can be
equated with the moment that a lawyer is first mandated in a case, it becomes necessary to
analyze the CPC to see if any other articles describe the moment at which a lawyer’s presence is
first required.

In order to do this, one should look to Articles 40 and 95(1) of the CPC. In Article 40(4) we see
that a suspect has the right to an attorney from the moment of factual arrival to the agency of
preliminary investigation (“c MoMeHTa ()aKTH4YECKOI'0 TOCTaBJIEHUS €0 B OpraH J03HaHMs.”) or
moment of first interrogation.*®Article 95(1) of the Kyrgyz Criminal Procedural Code describes

the “moment of factual delivery” or “c MomenTa daxTiieckoro pocrasmenns.” ' It does not

175 Constitution of the Kyrgyz Republic, Article 24.

178 Kyrgyz Criminal Procedural Code, Section 1 General Provisions, Chapter 1 Major Provisions, Article 5 Major Definitions Used in the Code,
Major Terms, Detention (2013).

" Kyrgyz Criminal Procedural Code, Section 4 Procedural Measures of Restraint, Chapter 12 Preventive Measures, Article 110 (1) Detention
(2013). Article 110. Placement in custody (1) Placement in custody as a preventive measure applied by a court order against the accused in the
commission of the crimes punishable by law by imprisonment for a term exceeding three years if it is impossible to apply a more lenient measure.
Actual text: Cratest 110. 3axmrouenue noj crpaxy (1) 3axirodeHue Mmoj CTpaxKy B KauecTBE MEphl IPECEUECHNs IPUMEHSETCS 10 CyaeOHOMY
PELICHUIO B OTHOLICHHHM OOBHUHSIEMOTO B COBEPLICHHH MPECTYIUICHHH, 32 KOTOPbIE YTOJOBHBIM 3aKOHOM MPEAyCMOTPEHO HaKa3aHHE B BHUJIE
JIMIIEHUS CBOOOJIBI HAa CPOK CBBIIIE TPEX JIET PU HEBO3MOKHOCTHU MPUMEHEHHUS HHOI OoJiee MSTKON MEphI IIPECEUeHUsI.

178 Kyrgyz Criminal Code Section 3 Punishment, Chapter 9 Definition and Goals of Punishment. Types of Punishment, Article 49 (1) Deprivation
of Liberty (2013).

178 Kyrgyz Criminal Code Section 3 Punishment, Chapter 9 Definition and Goals of Punishment. Types of Punishment, Article 49 (1) Deprivation
of Liberty (2013). Article 49. Deprivation of liberty

(1) Deprivation of liberty in forced isolation from society of a convict by sending him/her to a penal colony or by placement in a correctional
colony of general, intensive, strict, special regime or in jail. Actual Text: Ctates 49. Jlumienne cBoGO b1

(1) JInmenue cBOOOIBI 3aKITIOYACTCS B IPHHYUTEIEHOH H30JISIIUK OCY)KACHHOTO OT OOIIeCcTBa IyTeM HAIlPaBJIEHUS €ro B KOJIOHUIO-TIOCEIICHHE
WY TIOMEIICHUS B MCTIPABUTENBHYIO KOJOHUIO OOIIEro, YCHICHHOTO, CTPOroro, 0cO00ro pexiuMa 00 B TIOPbMY.

180 Kyrgyz Criminal Procedural Code, Part 1l Court, Parties and Other Participants of Criminal Proceedings Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or Rights of Persons they Represent, Article 40(1) Rights and Responsibilities of the Suspect
(2013).

181 Kyrgyz Criminal Procedural Code, Section 4 Procedural Measures of Restraint, Chapter 11 Detention of the Suspect, Article 95. Procedure for
Detaining a Person Suspected in Committing a Crime. The procedures of detention of a person suspected of committing a crime ( 1) The
detention of a person suspected of committing a crime shall be completed no later than three hours after the moment of factual detention. The
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specify delivery to where, but it notes that from this moment, law enforcement has three hours in
which to create a transcript of detention proceedings or “IIpoToko:n o 3anepxaHuu.”

The discussion below regarding Notice and Applicability of Procedural Safeguards, will explore
the question of legal rights of detainees in greater detail, however it is necessary to first
determine the moment that any of these rights are guaranteed. Article 40 Rights and
Responsibilities of the Suspect and Article 44 Defense Attorney, describe the moment at which a
detained person should receive council. As noted, Article 40 states that Counsel should be
available from the moment of arrival to the agency of preliminary investigation or “c MoMeHTa
(aKTHYECKOro JOCTAaBICHHUS €ro B OpraH nosuanus.” 8 However, Article 44 states that the
Defense attorney shall start his participation in the case from the moment of the first
interrogation of suspect or witness or the “factual detention of the suspect,” the “daxTrueckoro
3anepxkanust mogo3speBaemoro.” This could be interpreted to mean that “factual detention” or
“(axTHueckoro 3anepxanus,” as it is currently written into the code, is intended to be defined as
the moment that the detained person arrives at the detention facility “c MoMeHTa (akTHUECKOTO
JIOCTaBJICHUS] €r0 B OpraH no3HaHus,” or the moment at which his or her official transcript is
created in the facility “IIpoTokon o 3agepxanuu.”

While it is not clear or explicitly defined it is possible to extrapolate a current definition for
factual detention based on the time at which a lawyer appears to be guaranteed. When read in
combination with Article 95(1), the most likely interpretation is that a person is entitled to a
lawyer from the moment of first interrogation, or the moment of factual detention, which will
occur at the creation of the protocol of detention, within three hours of delivery to the place of
detention or interrogation.

Bulgaria

Detention legally occurs at the factual instance when someone is deprived of his or her freedom
of movement,’®® at which point, rights must be read by the detaining officers to the detained
person.

While there are some issues in Bulgaria ensuring that detainees are immediately informed of the
reason for detention and their rights as is required by law, the Government has taken steps to
address the issue.'® One simple procedural step that they have taken involves reporting and
registration requirements. To ensure that the factual moment of detention is reported, the

detention report shall state the grounds and motives , the time and place of detention (indicating hours and minutes ) , personal search results .
The report shall be read to the suspect in the presence of counsel , while his rights under Article 40 of this Code are explained. The detention
report must be signed by report’s author, the detained and his counsel. The investigator must notify the prosecutor about the detention within
twelve hours from the moment the detention report is written Actual Text: Crates 95..Ilopsmok 3ajepkaHus JMIA, IOJO3PEBAEMOTO B
COBEPIICHNUH MTPECTYIIICHUSA (1) npoTOKOH 0 3aJICpKaAHUHU JIULA, TT0103PEBAEMOI'0 B COBEPIICHNUHN NPECTYIUICHUS, COCTABJIACTCS HE IO3JHEE TPEX
4acoB C MOMCHTA (balcmqecxoro JOCTaBJICHUA 3aACPKAHHOTO. B TMIPOTOKOJIE O 3aACPKAaHUU YKA3bIBAIOTCSI OCHOBAHUA U MOTHUBBI, MECTO U BPEMA
3a7epkaHus (C yKazaHHEM Yaca U MHHYT), pe3yJbTaThl JMYHOTO 00bICKA. [IpOTOKOI OOBSBISETCS MOJO3PEBAEMOMY B IIPUCYTCTBHHU 3AIIUTHHUKA,
P 3TOM €My Pa3bsCHSIOTCS NpaBa, MpelycMoTpeHHble cTtathel 40 HacTosmero Konekca. IIpoTokon 3aaepKaHus NOANUCHIBAETCS JHIIOM, EI0
COCTABUBILHM, 33ICPXKAHHBIM U €ro 3alUTHUKOM. O NPOU3BEICHHOM 33/IepKaHHM CIIEI0BATENb 00s3aH MHCHbMEHHO COOOIIUTH MPOKYPOpY B
TCUCHUEC IBCHAAATH 4aCOB C MOMCHTA COCTABJICHUS IIPOTOKOJIA 3aACPKAHMS.

182 Kyrgyz Criminal Procedural Code, Part 1l Court, Parties and Other Participants of Criminal Proceedings Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or Rights of Persons they Represent, Article 40(1) Rights and Responsibilities of the Suspect
(2013).

18 Bulgarian Ministry of Interior Act, Article 64. Instruction Ne Iz-1711, Regulating the order and equipment of premises accommodating
detainees in the structures of the Ministry of the Interior Article 4, September 2009 “‘Detainees’ are defined as those who are deprived of the
right to freedom of movement under the terms and conditions of MIA.”

8% Open Society Institute Sofia, Independent Custody Visiting at Police Detention Facilities 2010-2011 National Report,
http://osi.bg/cyeds/downloads/Grajd_nabljudenie_policia ENG.pdf.
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detention registry forms include two boxes — one for the factual detention and the other for when
a detainee is brought into a police station.*®®

United States

As elaborated further below, the American Doctrine on detention and procedural safeguards
stems from the Supreme Court case in Miranda v. Arizona.’® Miranda was actually one
Supreme Court decision that had consolidated and addressed four different cases, all addressing
the issue of admissibility of evidence obtained during custodial interrogations.®’ In that case, the
court refers to the moment of “custodial interrogation,” as the moment in which the Miranda
Warnings (notice of procedural rights) must be read to the detained person.’®® In Miranda, the
Court defined the phrase “custodial interrogation,” to mean:

“questioning initiated by law enforcement officers after a person has been taken
into custody or otherwise deprived of his freedom of action in any significant

1
Way.” 89

In the years since the original case, the Court has elaborated on what exactly constitutes
“custody.”® While it is fairly clear that any time a person is placed under arrest, he or she is in
custody, courts have had to clarify how far custody extends and at what point custody in fact
begins. The definition has been narrowed in recent years, including the 2010 case, Maryland v.
Shatzer, which found that a temporary and relatively nonthreatening detention (for example a
traffic stop), does not constitute custody.’®* To determine whether a person is in custody for
Miranda warning purposes, a judge would consider the totality of the circumstances of the actual
and perceived limitations placed on a person’s freedom of moment.

Notice and Applicability of Procedural Safequards

The Constitution of the Kyrgyz Republic states that “everyone shall have the right to freedom
and personal immunity” and that “no one may be arrested, kept in custody or be deprived of
freedom except by court decision and solely on the basis of and in accordance with the
procedures established by the law.”*** The Constitution also enshrines the right of all persons to
be presumed innocent until proven guilty, and that all doubts should be resolved in favor of the
accused.'%®

The Constitution goes on to state that “Any detained person shall be informed urgently of the
grounds for his/her detention, have rights explained and ensured, including the right of medical
inspection and assistance from the doctor.”

18 TSPC Interview with a duty officer from the Regional Police Station 7, Sofia Bulgaria, April 2013

18 Miranda v. Arizona 384 U.S. 436, 444 (1966).

187 Miranda v. Arizona was consolidated with Vignera v. New York, on certiorari to the Court of Appeals of New York, and Westover v. United
States, on certiorari to the United States Court of Appeals for the Ninth Circuit, both argued from February 28 to March 1, 1966, as well as
California v. Stewart, on certiorari to the Supreme Court of California, argued from February 28 to March 2, 1966.

188 Miranda v. Arizona 384 U.S. 436, 444 (1966).

18 Miranda v. Arizona 384 U.S. 436, 444 (1966).

%0 US Courts have similarly debated the meaning of “seizure” for purposes of the 4™ Amendment, which forbids unreasonable search and
seizure. This is a separate consideration than the definition of custody for purposes of a Miranda Warning, but the definitions may have overlap.
While the definition for seizure has been refined, generally, courts largely referred back to the definition from Michigan v. Chesternut, 486 U.S.
567 (1988), where courts found that a person was “seized”, when a reasonable person did not feel "free to leave" an encounter with the police.

191 Maryland v. Shatzer 130 S. Ct. 1213 (2010).

192 Constitution of the Kyrgyz Republic, Article 31 (2010).

1% Constitution of the Kyrgyz Republic, Article 26 (2010).
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Regarding the right to legal assistance, English Language translations of Article 24(5) of the
Constitution of the Kyrgyz Republic state that from “the moment of actual detention a person
should be kept safe, such person shall be granted an opportunity to protect himself/herself
personally, enjoy qualified legal aid from a lawyer as well as have an attorney.”** The actual

text of the Constitution refers to this moment as “akTruueckoro JIUIeHNs cBoGObL. "%

As described in the report above, the term “mumenue cBoboapl,” means the moment of
deprivation of liberty; this term is currently in the Kyrgyz Criminal Code in Article 49.*° This
article refers deprivation of liberty as a post-sentencing period where a person is convicted and
sent to a penal colony, a penal settlement or a jail."*” Under this interpretation, the Constitution
could be said to effectively mean that the right to legal aid would not ensue until after the first
instance legal proceedings had finished. It would seem that this interpretation would be counter
to any intention the drafters would have had.

Importantly, the moment referenced in the Constitution, adds the word “factual” or
“¢paxtrueckoro” to the earlier referenced “custody” or “deprivation of liberty.” This addition
does make it possible to suggest that drafters inserted “dakrudaeckoro” with the specific intention
of defining the “moment,” as the moment of “factual detention” (as opposed to the moment of
factual deprivation of liberty). While there are some complications with the current interpretation
of the term factual detention in the CPC, this report will refer to the moment of factual detention,
as the moment at which a person’s freedom of movement is somehow limited by state officials.
Thus guaranteeing that at a minimum the right to an attorney should attach from the moment at
which a person’s freedom of movement was in fact limited, or the moment of factual detention.

In practice, this would mean that from the moment a person was apprehended by an authority, or
the moment at which the person no longer felt free to leave the presence of the authority, he or
she would have the right to representation by an attorney. In order to make this right have any
meaning, the right of the detained person to remain silent must also attach from the factual
moment of detention.

This must all be read and considered jointly with existing procedural guarantees contained within
the Criminal Code and the Criminal Procedural Codes, as referenced above. While this section
will not redefine detention, as that was covered above, it is important to note that there is no
clear, legally significant definition for the period between when a person is “apprehended” or
encounters the police and the moment at which they factually enter the detention or interrogation
facility. Further, as detailed in CPC Article 95(1) officials have three hours, during which there
appear to be no legal protections, to create the Protocol on the Detention of a suspect.

194 English Language Translation of Constitution of the Kyrgyz Republic, Section Il Human Rights and Freedoms, Chapter 11 Human Rights and
Freedoms, Article 24(5)(2010).Translation can be found at World Intellectual Property Organization
http://www.wipo.int/wipolex/en/text.jsp?file_id=254747 Accessed on August 2013 Unofficial translation from Russian was done by the EU-
UNDRP Project on Support to the Constitutional and Parliamentary Reforms and OSCE/ODIHR.

1% Constitution of the Kyrgyz Republic, Section 11 Human Rights and Freedoms, Chapter Il Human Rights and Freedoms, Article 24(5)(2010).
Official Version located on the Website for the Government of the Kyrgyz Republic. http://www.gov.kg/?page _id=263. Accessed on August
2013.

1% Kyrgyz Criminal Code Section 3 Punishment, Chapter 9 Definition and Goals of Punishment. Types of Punishment, Article 49 (1) Deprivation
of Liberty 1z-1711 of 15 September

197 See id.
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As stated, Article 40 in the CPC notes that right to an attorney begins from the moment of
interrogation and that during an arrest the right attaches from the moment of actual arrival at the
detention facility. Article 40 also generally lists all other “rights and responsibilities of
suspects.”*®® Part 1 specifies several rights relevant to the safeguards against torture. Most
notably a suspect has the right to know what he is suspected of, to have a copy of his rights, to
refuse to make statement and to have counsel from the moment of first interrogation, and in case
of detention — from the moment of actual arrival to the agency of preliminary investigation.®

Article 39 of the CPC defines suspect as person against whom a criminal case was initiated, in
respect to which, the detention is applied on suspicion of committing a crime, before any
preventive measure is taken. A person ceases to be a suspect from the moment when the
investigative body renders a decision to dismiss a criminal case or involves him as accused

person.?%

While the law dictates that confessions alone shall not be the basis for a conviction, and the
burden of proof rests on the accuser, issues with the implementation of this law exists.”* In its
2012 report, which was recently made public, the Subcommittee on Prevention of Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (SPT) noted that while this law
exists, it was informed that in practice there is an overreliance on confessions or evidence
obtained from confessions as the sole means for conviction.?®> Further, its report went on to
emphasis that this practice is fostered by the use of the quota system to solve crimes, along with
the technically insufficient equipment relied upon by law enforcement.”®?

1% Criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 40 Rights and Responsibilities
of the Suspect (1) generally and (1)(4) (2013). Article 40(1) includes the rights to “1)know what he is suspected of; 2)get a copy of resolution on
institution of criminal proceedings against him or a copy of the record of detention; 3)get a copy of the list of his rights; 4) have a counsel from
the moment of the first interrogation, and in case of detention — from the moment of actual arrival to the agency of preliminary investigation; 5)
make statements in concern of the crime he is suspected of; refuse to make statements;6) make statements in his native language or the language
he speaks; 7)use services of an interpreter; 8)introduce evidence; 9) present motions and challenges; 10) study records of the investigational
proceedings he was involved in and comment on such records, such comments shall be included into the official records; 11) participate in
investigational proceedings taken upon his motions or motions of his counsel or legal representative with the consent of the investigator; 12) file
complaints about actions of preliminary investigator, actions and decisions of the investigator, prosecutor.” Actual Text: Crares 40. [Ipasa u
obs3anHOCTH Tomo3peBaeMoro (1) ITomo3peBaeMslil nmeeT mpaBo: 1) 3HaTh, B YeM OH ITOJ03PEBAETCS; 2) MONYYUTH KOIHMHU ITOCTAHOBICHUS O
BO30Y’KJIEHHH TIPOTHB HETO YrOJIOBHOTO Jelia, MPOTOKOJA 3a/epKaHHus; 3) MOIy4YNTh MICBMEHHOE Pa3bsCHEHNE €ro NpaB; 4) UMETh 3allUTHUKA C
MOMEHTa IMEPBOr0 JONpoca, a MpU 3aJAEePKAHUKM - ¢ MOMEHTa (paKTHUECKOTO JOCTABJICHUS €ro B OpraH JO3HAHUS; 5) JaBaTh MOKA3aHUS WK
OTKa3aThCA OT Oayu ITOKa3aHHs, 6) JaBaTh MMOKa3aHUA HAa POJHOM A3BIKE WIIN SI3bIKE, KOTOPBIM BJIA/ICCT, 7) TI0JIb30BATHCA YCIIyTraMu MEPECBOAYHKA,
8) mpexncTaBnATH OKa3aTeNbCTBA; 9) 3asBIATH XohaTaiicTBa W OTBOABL, 10) 3HAKOMHTBCS C IMPOTOKOJNAMH CJIEACTBEHHBIX JEHCTBHH,
MPOBEICHHBIX C €ro y4acTHEM, M IOJaBaTh 3aMEYaHHs, KOTOpPbIE BHOCATCS B MPOTOKON; 11) y4acTBOBaTh C paspeuieHHs CIeJOoBaTels B
CJIC/ICTBEHHBIX JCHCTBHAX, NPOBOIUMBIX 10 €r0 XOAATAWCTBY WM XOJATAHCTBY 3alllMTHUKA JIMOO 3aKOHHOTO MPEACTaBUTENS; 12) MPUHOCUTH
JKaJI00bI Ha ISHCTBYS paOOTHHKA OPTaHOB JO3HAHWS, NEHCTBHS U PEIICHHS CIe0BaTels, IPOKypopa.

198 Kyrgyz Criminal Procedural Code, Part 1l Court, Parties and Other Participants of Criminal Proceedings Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or Rights of Persons they Represent, Article 40(1) Rights and Responsibilities of the Suspect
(2013).

200 criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 39 (1) and (4) Suspect (2013).
Article 39. Suspect: (1) A suspect is a person : 1) against whom a criminal case is initiated, and 2) against whom detention or preventive
measures on suspicion of committing a crime are used, Article 39 (4) (4) A person is relived of the label of suspect from the moment of the
investigative body orders the termination of the investigation of the criminal case and accusing him/her of the crime. Actual Text: Crates 39.
Tonospeaemsrii (1) ITogo3peBaeMbIM sBIIsETCS JIMIO: 1) B OTHOIIEHUH KOTOPOTO BO30YXKIEHO yroJOBHOE J€J0; 2) B OTHONIEHNH KOTOPOTO IO
MOJO3PEHNI0 B COBEPILEHUH INPECTYIUICHUS] NPUMEHEHO 3ajiep)kaHue a0 u3bpanus Mepwl npecedenus; Crtatbst 39(4) (4) Jlumo mepecraer
Hpe6LIBaTB B MOJIOKCHUHU MTOJ03PEBAEMOT0 C MOMCHTA BBIHCCCHUSA OPTraHOM CJICACTBHUA MOCTAHOBJICHUA O MPEKPAIICHUX YTOJIOBHOTO [J€jIa W
TNPUBJICYCHUHN €I'0 B KA4YECTBE 00BUHAEMOTO.

201 Constitution of the Kyrgyz Republic, Article 26 (2010).

202 sybcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Report on the visit of the
Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment to Kyrgyzstan, 19-28 September 2013,
Para 21

203 gybcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Report on the visit of the
Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment to Kyrgyzstan, 19-28 September 2013,
Para 21para 22
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The existing gap created because of the vague or missing definitions, means that a person whose
freedom of movement is limited by state officials maybe not have procedural safeguards (such as
the right to an attorney or right to silence) until they have been interacting with the state for an
extended period of time.

In addition to the confusion regarding the moment and manner, which these safeguards must be
enforced, there are additional difficulties with enforcement of the rights themselves. The SPT
noted widespread complaints that detainees were not immediately notified of their rights,?** that
their family members were not notified of the detention at the outset,”® and that inadequate
record keeping leads to a difficulty in determining whether or not procedural safeguards
(specifically time limits) were adhered t0.2° The systemic failure of record keeping, led the SPT
to specifically recommend:

“The SPT recommends that all persons under the control of the relevant law enforcement
bodies are immediately registered and that registers are scrupulously maintained
with the following information: (1) exact date and time of apprehension; (2) exact
time of arrival at the facility; (3) reasons for the arrest; (4) authority ordering the
arrest; (5) identity of the arresting officer/s; (6) date, time and reasons for transfer/s
or release; (7) precise information about where the person was held during the
whole period of detention (e.g. cell number); (8) date, time and identity of the person
notified of the detention, including the signature of the officer who proceeded to this
notification; (9) date and time of a family visit; (10) date and time of request and/or
meeting with a lawyer; (11) date and time of request and/or visit of a health
professional; and (12) date and time of the detained person’s first appearance before
a judicial or other authority . Police and custodial officers should be properly
trained in the maintenance of registers, and should enter the information upon
arrival of the detainee. Registries should be regularly inspected by prosecutors and
by internal oversight bodies of the police and the penitentiary system. Disciplinary
sanctions should be provided for breaches of keeping complete and timely

. »,207
registers

Bulgaria

As mentioned above, in Bulgaria, the police have a duty to inform detained persons of their
procedural rights from the moment of factual detention.*®® The Ministry of Interior Mol
Instruction No. 1z-1711 of 15 September 2009 (“On the equipment of police detention facilities

204 sybcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Report on the visit of the
Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment to Kyrgyzstan, 19-28 September 2013,
Para 42.

205 sybcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Report on the visit of the
Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment to Kyrgyzstan, 19-28 September 2013,
Para 44.

206 sybcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Report on the visit of the
Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment to Kyrgyzstan, 19-28 September 2013,
Para 54.

207 sybcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Report on the visit of the
Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment to Kyrgyzstan, 19-28 September 2013,
Para 67

208 Interview by TSPC researcher Bakhtiyor Avezdjanov with a duty officer from the Regional Police Station 7, Sofia Bulgaria, April 2013.
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and the rules applicable to them”) reiterates the duty of police officers to inform detained persons
of the previously mentioned rights immediately after their detention.?®®

The law obliges the investigating authority to inform the criminal defendant of his/her rights at
the time of charging him/her in writing, and orally at the factual moment of detention.”’® The
rights explained are: the right of the accused to learn the nature and cause of the charges, the
evidence on which it is based, the right to testify or remain silent, the right to have a lawyer or to
request the appointment of a free lawyer if he/she cannot afford one, the right to read the
investigation file, and the right to make motions and appeals. However, the right to remain silent
is non-existent at pre-trial stages.”**

Once the detained person is delivered to a police station, a person must be given, and explained,
a written declaration of rights, which lists the rights of access to a lawyer, access to a doctor and
notification of custody (and, in the case of foreign nationals, to contact a consular office).**? The
detainee must also list names and phone numbers of persons he/she wishes to contact. The form
must be signed in four copies, as stated on the form itself.?* The declaration of rights and
pamphlets describing each right is posted on the walls of interrogation rooms.?* Pamphlets
aimed at police officers that list guidelines for treatment of detainees are also placed on the walls
of interrogation rooms.

The 1z-2451 Guideline requires that all facilities under the Mol manage a log of detainees,
containing their detailed personal data; a receipt in respect of personal effects and cash of the
detained person; a medical examinations log; a log for registering instances where the detained
person is led out of the detention facility; a log of cash amounts confiscated and spent by/on
behalf of detained persons; a log of visits and/or parcels and food received by the detained
persons.”*® The logs are kept in detention facilities and a copy can be subpoenaed or shared upon
the demands of a prosecutor.?'®

Any procedural actions restricting or otherwise affecting the rights of persons involved in
criminal proceedings, e.g. forced medical treatment, stricter regime of imprisonment,
replacement of the penalty of probation with imprisonment, or transfer of convicted felons, may
only be performed subject to a court order.?*’

United States
As stated above, the American Doctrine on detention and procedural safeguards stems from the
Supreme Court case in Miranda v. Arizona.**® The Court in Miranda found that:

2% Eyropean Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, Report to the Bulgarian Government
on the Visit to Bulgaria Carried out by the CPT, 4-10 May 2012, p.19 para 20 (Hereinafter “CPT/Inf 2012”).

210 gylgarian Criminal Procedural Code, Section 219 and 55 (1).

2 Interview with Dinko Kanchev, Bulgarian Lawyers for Human Rights by TSPC researcher Bakhtiyor Avezdjanov April 2013.

212 CPT/Inf 2012, p. 20.

23 The Declaration of Rights, Bulgaria, See Appendix 2.

24 Interview with police officers from the Regional Police Station 7, Sofia Bulgaria, April 2013 TSPC researcher Bakhtiyor Avezdjanov.
5 CAT/C/BGR/4-5, p. 24.

218 Interview with police officers from the Regional Police Station 7 April 2013 TSPC researcher Bakhtiyor Avezdjanov.

27 Bylgarian Criminal Procedural Code, Articles 427, 445, 451 to 453.

218 Miranda v. Arizona 384 U.S. 436, 444 (1966).
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“the prosecution may not use statements, whether exculpatory or inculpatory, stemming from
custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards
effective to secure the privilege against self-incrimination.”?*

In the years since Miranda, the Court has further defined custodial interrogation and developed
consequences when the aforementioned procedural guarantees are violated. The Court has
affirmed that when these guarantees are violated, the “Exclusionary Rule,” applies.?® The
Exclusionary Rule is a judicially created rule, which is aimed at deterring future violations of
individual rights.??* When applied, it prevents the Government from utilizing certain illegally
obtained evidence in prosecutions.

As the Exclusionary Rule is a court-created remedy and deterrent, not an independent
constitutional right, courts have created some limits to its application. Courts will not apply the
Rule when they judge that the harm in applying it would outweigh the deterrent effect.???
Examples of this are: evidence which was illegally obtained in error, or the introduction of
illegally obtained evidence to impeach a defendant’s credibility at trial (in order to prevent

perjury).

While case law has narrowed the Exclusionary Rule in some ways, it is extended on the other
hand through the doctrine of the “fruit of the poisonous tree.”??® The fruit of the poisonous tree
doctrine holds that evidence which was gathered with the assistance of other illegally obtained
evidence must also be excluded from trial (not just the originally illegally obtained evidence).
There are exceptions to the exclusionary rule, including times when evidence was also
discovered from an independent source, the evidence would have been found despite the
violation of rights, the discovery of the evidence was to tenuously linked to the illegal action,
and when the violation of rights (for example problems with a search warrant) was in good
faith.?**

Alternative Notification and Applicability of Rights Practice — Georgia

As mentioned above, Georgia created Human Rights Units inside of its Ministry of the Interior.
Notification of the rights and obligations of the detainees is one Mol HRU’s main priorities.
Based on this priority, a list of procedural rights of the defendants and administrative detainees is
posted in all visible places of Temporary Detention Isolators (TDI) throughout Georgia (cells
and investigative rooms) in 5 languages (Georgian, Russian, English, Azerbaijani, and
Armenian). According to the established practice, if a foreign national is brought to the TDI, the
officer of the TDI shall contact the relevant embassy, which will send its representative to the
TDI. An employee of the embassy shall meet the relevant person and inform him/her of his/her
rights.

2% Miranda v. Arizona 384 U.S. 436, 444 (1966).

220 The “Exclusionary Rule,” was established in American Case law over many decades. Its original roots can be traced as far back as Boyd v.
United States, 116 U.S. 616 (1886) through the more recent Weeks v. US, 232 U.S. 383 (1914) and affirmed in a line of cases since including eg
Mapp v. Ohio 367 U.S. 643 (1961), which have combined to broaden the rule to extend to evidence obtained in violation of the Constitutional
rights against illegal search and seizure (4™ Amendment), self incrimination (5" Amendment) and Right to Counsel (6™ Amendment).

221 Arizona v. Evans, 514 U.S. 1 (1951).

222 Arizona v. Evans, 514 U.S. 1 (1951).

22 gjlverthorne Lumber Co. v. United States, 251 U.S. 385 (1920).

224 Murray v. United States, 487 U.S. 533 (1988); Nix v. Williams, 467 U.S. 431 (1984); Wong Sun v. United States, 371 U.S. 471 (1963) and US
v. Leon, 468 U.S. 897 (1984).
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At the same time, the Mol periodically prints information booklets in 5 languages (Georgian,
Russian, Armenian, Azerbaijani and English languages), which are disseminated in all TDIs
throughout Georgia and they are available to all arrested persons immediately upon their
placement to the TDI. The Mol also cooperatively prepares brochures of detainees’ rights with
international and local organizations. In 2010, 3000 brochures were printed through the joint
program of the EU and COE “Combating ill-treatment and impunity,” where rights and
obligation of law enforcement officers are overviewed.”*®

Related to the Notice of Rights, it is also worth looking at Georgia’s practices surrounding the
Right to Notification of Custody. Detainees are explained that they have the right to contact
someone, to give notification of custody orally, at the moment of detention, and in writing
through the declaration of rights, which they must sign in four copies. While nominally and
legally, detainees have this right, there are no special phones in police stations, which arrested
persons can use to notify someone of their detention.??® Instead, police officers generally allow
detainees to use either their own or police officers’ phones to make calls. Not surprisingly, Open
Society Institute (OSI) staff, whom Tian Shan Policy Center researchers interviewed in Bulgaria,
admitted that some police officers refuse to give their phones to detainees by claiming that they
do not have enough credit on their cell-phones to make calls.?’

Nonetheless, the same OSI staff stated that the right to notification of custody in monitoring of
detention facilities is generally observed. Similarly, the European Committee for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment (CPT) indicated that detained
persons are often in a position to promptly notify their family or another third party of their
situation.”®

OSI — Sofia held a year-long program which distributed cell phones to police officers for
detainee use in order to notify of custody. The program was extremely successful in decreasing
instances of police officers’ refusal of cell-phone use to detainees for notification of custody.
This suggests that issues with the right to notification of custody may exist due to a lack of
resources and not police incompetence or ill will.??°

225 The Report on Implementation of 2011-2013 Action Plan for the Fight Against Ill treatment in Georgia p 17.

228 Interview with police officers from the Regional Police Station 7 April 2013 TSPC researcher Bakhtiyor Avezdjanov.

227 Interview with OSI-Sofia staff, Zvezda Vankova and Ivanka Ivanova, Sofia Bulgaria, April 2013 TSPC researcher Bakhtiyor Avezdjanov.
228 CPT/Inf 2012, p. 19

22 Interview with OSI-Sofia staff April 2013 by TSPC researcher Bakhtiyor Avezdjanov.
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Project Methodology and Timeline:

The “program to enhance the capacity of NGOs and institutions to advocate for implementation
of human rights decisions and standards to prevent torture,” is an 18-month project, which began
in January 2013. As described above, the project aims to work with members of government and
civil society to research models for the prevention and investigation of torture and develop
recommendations for aspects of those models, which have the potential to positively impact the
situation in the Kyrgyz Republic.

The project focused on documenting Latin American/Caribbean, former Eastern Bloc countries
or other countries that had particularly innovative approaches to reform. Countries were chosen
either 1) due to their similarity to the Kyrgyz Republic in terms of institutional/legal structure, or
2) because of challenges similar to the Kyrgyz Republic in terms of abuse by security forces or
corruption. For each country, profiles have been developed. Several cases were selected for
deeper investigation in the field to ground truth the practices and institutional operations most
salient for reform in Central Asia.

The deeper investigations included meetings and discussions with civil society groups on the
ground, officials in the institutions of interest, and experts familiar with operations at a practical
as well as a legal level. Specific countries were selected based upon set criteria and indicators
adopted at the beginning of the project with input from all team members, and via wider
consultation with national and international experts. These countries served as the basis for a
deeper evaluation of how to adapt specific models to the Kyrgyz Republic. It is important to note
that the selection of countries remained a dynamic process, as the project could not know at the
outset all of the findings; the various components of a number of legal systems also required
additional analysis. For example, components of the Northern Irish, Canadian and English
systems became attractive as research subjects in the process of investigation of other countries.

The documentation phase of the project is completed. The next step is dissemination of the
findings through workshops and trainings. The upcoming events aim to introduce stakeholders
to the research findings, explore options for tailoring the best practice models to the Kyrgyz
experience, and building strategies for more effective advocacy with these models.

TSPC coordinated and implemented the project with its local Kyrgyz NGO partners and
international partners. As the project progressed, other NGOs have indicated support for further
collaboration. In the post-research phase, TSPC expects to draw upon the experience of local
partners to successfully advocate for the implementation of model torture preventative practices.
The media expertise of American University of Central Asia will also be used to raise awareness
of the Project, its reports and recommendations, and workshops or roundtables.

Related research and additional information is available online at https://www.auca.kg/en/tspc/.
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APPENDIX
Country Profiles
Jamaica

Jamaica Background

The relevant human rights standards related to the prevention of torture in Latin America were
largely covered in the body of this report so they will not be repeated here. However, a few
country specific details are worth noting. Following a country visit in 2010, the report of the
Special Rapporteur on Torture, Manfred Nowak, said “Torture is not defined in criminal
legislation in Jamaica, nor is Jamaica a party to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment. This might explain why during the mission, the
Special Rapporteur observed that the term “torture” was not part of the Jamaican lexicon.
However, its absence in the law does not mean that it does not exist in practice.”? In its
concluding observations, the Human Rights Committee said “While noting that torture is
prohibited under the Charter of Fundamental Rights and Freedoms, the Committee is concerned
that torture is not defined as a separate offence under the State party’s criminal legislation. The
Committee is also concerned about the continued occurrence of torture and ill-treatment by law
enforcement authorities, the limited number of convictions of those responsible, and the
insufficient sanctions imposed on the perpetrators.”?*!

In Jamaica, the focus is largely on the perpetration of offenses related to extra judicial killings by
security forces and other forms of police abuse. Historically, three agencies were mandated to
receive and investigate complaints regarding police misconduct: the Police Public Complaints
Authority (PPCA), the Bureau of Special Investigations (BSI) and the Office of Professional
Responsibility. The BSI and the Office of Professional Responsibility are institutions within the
Jamaican Constabulary Force (JCF) — the police — while the PPCA was a state-funded
independent body. According to a report by Amnesty International, The Police Public
Complaints Authority (PPCA) was established in 1992 as an independent body to monitor and
supervise investigations into killings by police and other complaints against the police. However,
Amnesty International and Jamaican human rights organizations reported that the “PPCA had
limited effectiveness and independence as it could not conduct its own investigations and relied
on the police force to conduct some of its investigations. It lacked the authority to make final

20 AJHRC/16/52/Add.3, Human Rights Council, Sixteenth session findings and recommendations of the Special Rapporteur on torture and other
cruel, inhuman or degrading treatment or punishment on his mission to Jamaica, 12 to 21 February 2010. See also, Jamaica, concluding
observations of the human rights committee, CCPR/C/JAM/CO/3, November 2011. “While noting that torture is prohibited under the Charter of
Fundamental Rights and Freedoms, the Committee is concerned that torture is not defined as a separate offence under the State party’s criminal
legislation. The Committee is also concerned about the continued occurrence of torture and ill-treatment by law enforcement authorities, the
limited number of convictions of those responsible, and the insufficient sanctions imposed on the perpetrators.”

1 Human Rights Committee, Concluding Observations, November 17, 2011, CCPR/C/JAM/CO/3, Para 21.

43



determinations on criminal charges and to obtain statements from police officers if they were not
willing to co-operate. The PPCA was understaffed and under-resourced. It therefore enjoyed a
very low level of public confidence.”?*

The failure to hold responsible perpetrators of violent crime and to hold to account police
officers accused of involvement in unlawful killings or extrajudicial executions, combined with
widespread corruption, eroded confidence in the institutions of the state over many years. To try
and address this, the government set up the Jamaican Justice System Reform project in 2007 to
review the justice system and develop strategies and mechanisms for its modernization. The
Task Force said that the current structures in place for the independent investigation of police
were inadequate and not sufficiently independent and highlighted the Special Investigations Unit
(SIU) of the Ministry of the Attorney General of Ontario, Canada as a possible model.?** During
meetings in Kingston, Jamaican NGOs reported they had proposed improved independent
models to replace the PPCA for some years before the Justice System Review.?**

The Independent Commission of Investigations (INDECOM)

In June 2008, a police (JCF) strategic review recommended disbanding the PPCA and replacing
it with an Independent Commission of Investigations (ICI). The JCF review states “For some
time, the MNS (Ministry of National Security) and the Ministry of Justice have expressed
concern regarding a general lack of integrity, increasing corruption and misuse of public funds
across the public service ... The ICI will benefit from greater resources and improved capacities
and neutral investigation arrangements, as well as bring further assurance of independence in the
oversight process.”®®> The Jamaican Parliament passed the INDECOM Act in March 2010,
repealing and replacing the PPCA. The Governor General assented in April, and as described in
the preceding report, in August 2010 the Independent Commission of Investigations
(INDECOM) began its operations as a Commission of Parliament to investigate actions by
members of the security forces and other agents of the state resulting in death or injury or abuse
of rights.?

Structure

The INDECOM Commissioner is appointed for a five-year term by the Prime Minister, after
consultation with the Leader of the Opposition, and should possess the qualifications to hold
office as a Judge of the Supreme Court. The Act envisioned five ‘Directors of Complaints’ to
lead five regional offices, though only three regional offices presently exist. Though
INDECOM may appoint and employ employees as needed, under the Act, the terms and
conditions of employment must be approved by a Committee.?*” Three investigation teams are
based out of Kingston. Additional teams are based in Montego Bay and Mandeville. Montego

22 Amnesty International. “Jamaica: A Long Road to Justice? Human Rights Violations under the State of Emergency,” 2011.

2% Jamaican Justice System Reform Task Force, Final Report, June 2007,

http://www.cba.org/jamaicanjustice/pdf/jjsrtf_report_final.pdf. See http://www.siu.on.ca/en/unit.php for more information about the Special
Investigation Unit (SIU) of the Ministry of the Attorney General of Ontario, Canada.

24 TSPC meetings in Kingston with Jamaican NGOs, October, 21-25, 2013.

235 6 .2.2.7: “The future of the PPCA,” http://pcoa.gov.jm/files/jcf strategic_review 2008.pdf.

2% INDECOM ACT, http://indecom.gov.jm/ici2010_act.pdf; INDECOM was then called ICI.

%7 The Committee includes (a) the Speaker, as chairman, (b) the President of the Senate: (c) the person designated by the Prime Minister as
Leader of Government business in the House of Representatives (d) the person designated by the Leader of the Opposition as Leader of
Opposition Business in the House of' Representatives: and (e) the person designated by the Prime Minister as Leader of Government business
in the Senate: (F) the person designated by the Leader of the Opposition as Leader of Opposition business in the Senate and (g) the Minister
responsible for the public service.
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Bay and Mandeville generally reach their target of responding to a scene within two hours,
but for the other three Kingston-based teams it often takes longer because of the bad roads
and long distances from Kingston. Each investigative team is designed to have 10 people, but
they are understaffed at the moment. Similarly, the legal team of four lawyers (two senior
lawyers) is insufficient to handle the volume. It is also lacking a deputy commissioner at
present.

Of the approximately 80 INDECOM staff, approximately 10 are former/retired police
officers. None of the staff came directly from police. Some of the former police had worked
abroad and some had retired; INDECOM does not have a set requirement for time out of
police before joining its team.

For its first year of activities INDECOM received $86 million Jamaican Dollars, which is
roughly equivalent to $ 900,000 USD. The majority of INDECOM’s budget ($63.8 million
Jamaican dollars) has been reallocated from the Police Bureau of Special Investigations with
the remainder coming from the Ministry of Justice’s budget that had covered the Police Public
Complaints Authority (PPCA).?*® In its second year, INDECOM received roughly $200 million
Jamaican dollars.”®® According to a submission by the NGO Jamaicans for Justice, the
INDECOM 2012-2013 budget allotment has increased to $288 million Jamaican Dollars (about
$ 3 million USD).2%°

Powers

In addition to the powers detailed above, for the purpose of carrying out an investigation, the
Commissioner and the investigative staff have the investigatory powers, authorities, and
privileges of a constable. INDECOM may at any time require any member of the Security
Forces, a specified official or any other person who, in its opinion, is able to give assistance in
relation to an investigation, to furnish a statement or produce any document or thing in
connection with the investigation that may be in the possession or under the control of that
member, official or other person. When conducting an investigation, INDECOM has primary
responsibility for preserving the scene of an incident, and may issue directions to the police.
Intentionally false or misleading statements or failure to comply with INDECOM'’s
investigations is subject to a fine or term in jail.

The INDECOM Act also requires any member of the Security Forces, or an official who either
becomes aware of or is involved in any incident, to take the necessary steps to ensure that a
report is made to INDECOM. Purposefully, the duty of reporting incidents to INDECOM
extends lower down the hierarchy of the security forces and correctional system than did
previously. This duty is designed to break the culture of silence.?**

2% Jamaican Gleaner, “INDECOM Gets Millions,” December 1, 2010, http://jamaica-gleaner.com/gleaner/20101201/lead/lead81.html.
29 RIR News, “Shaw defends tripling INDECOM’s budget,” April 20, 2011, http:/rjmewsonline.com/local/shaw-defends-tripling-indecoms-

budget.
240 Jamaica: Follow Up Report to CCPR, Jamaicans for Justice, Jamaica Forum for Lesbians, All-Sexuals and Gays, November 2012.
2 Claim No: 2011 HCV 06344, 2012-05-25, Case Number: 2011HCV06344,

http://supremecourt.gov.jm/sites/default/files/judgments/2012/Williams,%20Gerville%20et%20al%20v%20The%20Commissioner%200f%20the
%20Independent%20Commissioner%200f%20Investigations,%20The%20Attorney%20General%20and%20The%20Director%200f%20Public%
20Prosecutions.pdf, Paragraph 142.
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INDECOM has used various strategies to further its work, including through the regular citation
of rules and legislation to coax action from security forces. INDECOM has also made direct
recommendations to the police and other security forces on certain policies (with a focus on
ending the vetting and collusion of statements, identity concealment during operations, and
observing procedure following the use of force). The responses from the police and army have
suggested they are frustrated with INDECOM’s work. INDECOM, however, continues as a
follow up to this strategy by publicizing the responses and countering with public polling that
finds support for INDECOM positions and generates pressure. INDECOM also analyzes patterns
of abuse to provide policy guidance and recommendations for future prevention.

In mid-August 2012, Justice Minister Golding came out in favor of adding prosecutorial powers
to strengthen INDECOM’s authority and remove its reliance on the Director of Public
Prosecutions (DPP). Golding was quoted as saying “I am of the view that there is a place for
certain agencies to be conferred with the powers to prosecute the cases that they investigate,
because | think it would lead to a more effective carrying out of their mandate.”?*?

In one court case, the Police Federation challenged section 20 of the INDECOM Act which gives
INDECOM “the like powers, authorities and privileges as are given by law to a constable” and
conferred a right to arrest and charge anyone, in particular, police officers, for the offense of
murder, or for any offense at all without a ruling by the Director of Public Prosecutions. On
July 30, 2013, the Supreme Court ruled in INDECOM'’s favor. Police are expected to challenge
this ruling with the appeals court.

This ruling was a big moment for INDECOM. It meant that the court had affirmed INDECOM’s
power to arrest, charge and initiate a prosecution of police officers, despite the DPP’s assertion
that only they could initiate a prosecution. The judgment did not alter the DPP’s constitutional
power to take over or discontinue a case. However, in the event that INDECOM seeks the arrest
of a police officer, in practice, INDECOM still relies on the Bureau of Special Investigations (an
internal police office) to actually carry out the arrest.

INDECOM’s public reports between August 2011 and March 2012 explain that a total of 103
investigations were completed and various methods of case closure employed. These methods
include referral to police for charges to be laid; referral to the Director of Public Prosecution for
a ruling; referral for a Coroner’s Inquest; and referral for informal resolutions. In about 20
percent of cases, INDECOM investigations have concluded that the allegations were
unsubstantiated.?*®

While INDECOM has demonstrated some substantial success, it has faced large obstacles In
addition to the funding and staffing challenges detailed above, its relationship with police is
strained and it has faced numerous challenges to its mandate. Some of these challenges manifest
in the form of alternative interpretation by (above all) the Police to the INDECOM Act, which
has meant in practice that the police commissioner does not enact rules or procedures for the

242 http://jamaica-gleaner.com/gleaner/20120817/lead/lead9.html.
23 For INDECOM’s most recent full quarterly report, see http:/indecom.gov.jm/Release/Report%20to%20Parliament.pdf.
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police to cooperate in exactly the way that INDECOM would like (based on its interpretation of
the Act).

INDECOM’s mandate and powers have been challenged through other court cases as well.

In one case a group of eight police officers challenged INDECOM’s authority in section 21 of
the INDECOM Act to compel their cooperation in a shooting case on the grounds that their
constitutional rights as suspects to not incriminate themselves would be breached if compelled to
give witness statements that could be used against them in court. The policemen were charged
after they refused to give statements to INDECOM in its investigation into the 2010 shooting
deaths of two men including a 16 year old. In May 2012, the Supreme Court ruled that the Act
did empower INDECOM to compel any person to give a statement during a probe. The police
sought to challenge the May 2012 judgment, but, after requesting an extension to file the relevant
documents, the appeals court turned down their application in November 2013.

However, regarding section 21, courts can still rule that a statement is inadmissible if a police
officer says he was compelled (Police sit on section 21 summonses). However INDECOM is
making the argument that there needs to be an exception from the regular provision of forced
testimonies. INDECOM officials point to other examples where this happens, e.g. when private
firearms owners have to make a report that can be used against them if they lose their weapons.
They argue that the ECHR and Privy Council have already ruled this can be done in analogous
circumstances. They argue there’s a balance - the need to safeguard life and societal protection.

The police have also challenged section 22 of the INDECOM Act on scene preservation by
arguing that the police have primacy at crime scenes. However, INDECOM points to language at
the beginning of section 22 which says “Notwithstanding anything to the contrary in any other
law” to justify their primacy based on their own legislation. In practice, it’s very rare that a
scene would not be processed by INDECOM (700 scenes already processed). Most of the time
scenes are processed side by side with police.

INDECOM also exercises its authority in the area of failure to cooperate. Recently, INDECOM
charged a deputy superintendent of the police with failure to cooperate with a lawful order under
section 33 of the INDECOM Act.

In addition to mandate challenges through the courts, an effort is ongoing to weaken the
INDECOM Act through the review of the Act which was mandated in the legislation to begin
within three years of its passage. The police (JCF), the military, (JDF) and the DPP have all
provided submissions to the joint select committee of parliament reviewing the INDECOM Act.
INDECOM has responded with its own set of recommendations and responses to the above
submissions. Even though INDECOM argues that Parliament’s intent was clear, they decided to
address the challenges in the above submissions by making recommendations to clarify areas and
modify language in the Act where the police were holding to a different interpretation. It is
expected that the review process could take between 1 and 2 years.
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Guatemala

Guatemala Background

The 36 year long Guatemalan internal armed conflict, during which an estimated 200,000 mostly
civilians were either killed or disappeared,®** came to an end with the signing of the 1996 peace
accords.?* During the internal armed conflict, and especially as military assistance was reduced
in the 1980’s, the Guatemalan army (and especially military intelligence officers) increasingly
became involved with — and started developing their own - organized crime groups to coincide
with state interests;**® they had control over certain areas, like ports, airports, and border

checkpoints.

The UN Historical Clarification Commission report (CEH) concluded that the Guatemalan army
had committed acts of genocide against groups of Mayan Indigenous people between 1981 and
1983,%*" the period corresponding to parts of both the Lucas Garcia and Rios Montt military
regimes. The environment created by internal armed conflict and its aftermath, opened the door
for extreme state abuse on many levels and extensive organized crime activity.

In the post war period, organized crime groups have diversified their activities and have
expanded their powers of infiltration. Currently, these groups are so developed that they have
professional networks including judges, lawyers and journalists in both the public and private
sectors, who advocate and operate to ensure that the illegal organizations and their clandestine
structures continue operating in impunity.2*®

Following the failure of a 1999 referendum on a legislative reform package meant to codify
many of the Peace Accord agreements, Guatemalan NGO’s and their international partners,®® as
well as UN procedures®® started developing a series of reports and proposals that chronicled the
substantial weaknesses of the Guatemalan police and judiciary, the infiltration by military and
former military officers allied with organized crime groups into key government positions, and
ongoing and increasing violence®™' and threats against human rights defenders and social
movement actors. These efforts formed the basis of the CICIG Agreement proposals (described

in the main report and again here).

24 Commission for Historical Clarification (CEH), “Report of the Commission for Historical Clarification, Guatemala Memory of Silence 1999,
Conclusion para 2, http://shr.aaas.org/guatemala/ceh/report/english/concl.html.

2%5 Agreement on a Firm and Lasting Peace, December 29, 1996, http://www.sepaz.gob.gt/index.php/agreement-12.

8 patrick Gavigan, “Organized Crime, Illicit Power Structures and Guatemala's Threatened Peace Process,” International Peacekeeping, Vol. 16,
Issue 1, 2009, 62 — 76.

247 Commission for Historical Clarification (CEH), “Report of the Commission for Historical Clarification, Guatemala Memory of Silence 1999,
Conclusion paras 108-122, http://shr.aaas.org/guatemala/ceh/report/english/conc2.html.

28 ABA Rule of  Law Initiative report “Prosecutorial Reform Index for Guatemala, May 2011.”
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/quatemala_prosecutorial_reform_index_2011.authcheckdam.pdf.

29 A\ few examples are: Movimiento Nacional por los Derechos Humanos, “Breve analisis de la situacion de defensores de derechos humanos en
Guatemala,” May 13, 2005, http://www.caldh.org/analisis.pdf;

Washington Office on Latin America, “Hidden Powers in Post-Conflict Guatemala: A study on illegal armed groups in post-conflict Guatemala
and the forces behind them,” September 2003, http://www.wola.org/publications/hidden_powers_in_post_conflict_guatemala; Human Rights
Watch, “Guatemala: Political Violence Unchecked, Guatemala Mission Findings,” August 22, 2002,
http://www.hrw.org/legacy/press/2002/08/guatemission.htm.

%0 United Nations, “Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Philip Alton,” UN Doc.,
A/HRC/4/20/Add.2, 19 Feb. 2007. http://daccess-ods.un.org/TMP/8121861.html. Based on available statistics from 2005, the study reports a
conviction rate of 1.4% in cases involving “crimes against life.”

%1 The UN Development Programme (UNDP) reported that the number of murders rose 120% over a seven year period from 2,655 deaths in
1999 to 5,885 deaths in 2006, with a homicide rate of 108 per 100,000 in Guatemala City. “Informe estadistico de la violencia en Guatemala,”
December 2007, https://www.who.int/violence_injury_prevention/violence/national_activities/informe_estadistico_violencia guatemala.pdf. The
number of murders deaths rose to 6,292 by 2008. “Datos de Violencia Homicida en Guatemala,” http://www.nd.edu/~cmendoz1/homicidios.htm.
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Justice System Overview

The criminal procedure system in Guatemala was formerly inquisitorial and carried out secretly
in writing. This system has been replaced by an adversarial system, which includes an oral
process, as well as public trials as the main decision-making procedure. The duties of
investigation, charge filing, and judgment have been assigned, respectively, to the police (PNC)
under the supervision of the Public Prosecutors Office (MP), the MP itself for filing charges and
the Judiciary. The enactment of the Criminal Procedural Code, in force since 1994, intended to
achieve a criminal justice system that was more agile and effective in the prosecution of crimes,
in particular crimes of high social impact. The MP has an annual budget line item in the General
Budget of the Nation so as not to be dependent on any other ministry.

The MP may require the cooperation of any official and administrative authority of any
governmental bodies for the performance of its duties. These bodies are required to cooperate
without delay and must provide any documents or reports that the MP requests within the legal
time periods and the terms set out in the requests. Lastly, the MP directs the National Civilian
Police (PNC), which is part of the Ministry of the Interior, in the investigative phase of criminal
proceedings and in executing arrest orders.?*?

An ICG report on police reform reported that the “MP prevented detectives from working at the
crime scene, although police are supposed to carry out investigations under their guidance and
supervision. These problems are complicated by duplication of functions, since prosecutors have
their own specialized Division of Criminal Investigation (DICRI). According to members of the
homicide unit, DICRI would do almost the entire investigation, using police only for security
during court-ordered searches. But the new police unit [crimes against life unit] now investigates
all murders in Guatemala City, while DICRI is responsible for manslaughter cases and technical
analysis, such as blood work and ballistics.”**®

“[DICRI] is comprised of expert professionals in various sciences and reports directly to the
Attorney General. DICRI is in charge of the planning and execution of criminal investigation
operations including the collection of evidence and other trial requirements. The Department is
composed of the Sub-Office of Criminal Investigation Operations and the Sub-Office of
Criminal Investigations. Currently, the labs and technicians of this unit are part of the Institute of
Forensic Sciences [hereinafter INACIF]. Only a team of field investigators that carry out police
investigation tasks remain in the original Department.”zs4

The National Civilian Police (PNC) also has an internal police mechanism for investigating
security force abuse and misconduct in the Office of Professional Responsibility (ORP).%>> The
functions of the ORP are to detect and investigate or provide support in the investigation of all
serious instances of abuse, corruption and inappropriate or criminal conduct in which members
of the PNC appear to be involved. ORP can initiate investigations - of its own accord, upon

%2 ABA Rule of  Law Initiative report “Prosecutorial Reform Index for Guatemala, May 2011.”
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/guatemala_prosecutorial_reform_index_2011.authcheckdam.pdf.

23 http://www.crisisgroup.org/~/media/Files/latin-america/Guatemala/043-police-reform-in-guatemala-obstacles-and-opportunities.pdf.

24 ABA Rule of Law Initiative report “Prosecutorial Reform Index for Guatemala, May 2011
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/guatemala_prosecutorial_reform_index_2011.authcheckdam.pdf.

%5 Combined fifth and sixth periodic reports of States parties due in 2011, submitted in response to the list of issues (CAT/C/GTM/Q/6), April 3,
2012, para 63.
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receiving complaints, or upon the request of an authority - into actions committed by police that
may warrant criminal prosecution. The ORP has at times suffered from poor leadership and a
lack of resources and political will. US State Department reports “revealed that PNC authorities
often opt to transfer police rather than subject them to judicial processes.”zs6 In 2011, it was
reported that the ORP received 1,814 complaints, which included 15 complaints of killings, six
forced disappearances, 138 illegal detentions, 68 thefts, 14 rapes, 117 threats, and 323 cases of
abuse of authority. In 2011, ORP investigated 1,259 police officers, 95 of whom were
subsequently dismissed and 537 of whom were exonerated.”’ In early 2012, the Minister of
Interior said that the ORP would lead a team — with support from CICIG - to investigate possible
cases of corruption and determine if any organized crime structures remained within the
ministry.?>®

Guatemala also has the mechanism of the complementary prosecutor, or Querellente Adhesivo,
which allows for third parties to work in concert with the investigatory and prosecutorial
structures described above. As it is described in detail in the preceding report, it will not be
revisited here, however it worth mentioning in the context of the complete picture of available
mechanisms for the investigation of claims of state abuse.

International Commission Against Impunity in Guatemala (CICIG)

Following a previously negotiated agreement (CICIACS) whose mandate was struck down by
the Guatemalan Constitutional Court in 2004 for impinging on the Public Prosecutors (MP)
prosecutorial authority,”® the International Commission Against Impunity in Guatemala
(CICIG) was established by agreement between the United Nations (Department of Political
Affairs) and the Government of Guatemala in late 2006 and started its work in September 2007,
following ratification by the Guatemalan Congress. The CICIG’s mandate has been extended
three times (in 2009 and 2011, and 2013), and as stated in the main report, will likely phase out
its work in 2015.

After Guatemalan Vice President Eduardo Stein signed the CICIG agreement with the UN?*° on
December 12, 2006, in January 2007 VP Stein started conferring with political parties to explain
some of the agreements’ details and lobby on its behalf.?®* On February 19, 2007, the main
Guatemalan Daily Prensa Libre came out with an article which cited the Vice President as
saying that organized crime effectively had control of six of Guatemala’s 22 departments and a
foothold in three others.?®* That same day three Salvadoran members of the Central American
Parliament (PARLACEN) and their driver traveling to Guatemala were tortured, shot to death
and then set on fire in their car. Four police officers, including the head of the organized crime
unit of the Guatemalan Police, were arrested and charged with the murders. While in their cells

256 Washington Office on Latin America,
http://www.wola.org/sites/default/files/downloadable/Citizen%20Security/past/WOLA_Policing_Final.pdf.

57 hitp://www.state.gov/j/drl/rls/hrrpt/2011/wha/186518.htm. The National Civilian Police Force has a total of roughly 25,000 people.

%58 hitp://www.lahora.com.gt/index.php/nacional/guatemala/actualidad/152764-cicig-apoyara-investigacion-de-agentes-de-la-pnc.

%% The Constitutional Court struck down CICIACS because it infringed on the exclusive prosecutorial authority of the Public Prosecutor’s office,
Corte de Constitucionalidad, Guatemala, Opinion Consultiva, Expediente No. 1250-2004, 5 August 2004.
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%1 Washington Office on Latin America, “Advocates against Impunity: A Case Study on Human Rights Organizing in Guatemala,” January
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in a maximum security prison, the four suspects were killed just before they were to be
questioned by FBI agents helping in the investigation.?®® A few days later, VP Stein admitted
that organized crime had infiltrated the Guatemalan Police.?®* Not long afterwards, despite
resistance from Rios Montt’s FRG Party, Otto Perez Molina of the Patriot Party (PP) and Alvaro
Colom of the National Unity for Hope Party (UNE) got behind the CICIG agreement, and the
President sent CICIG to the Congress for debate and ratification. Ultimately, because of the way
in which the measure came to the floor, CICIG needed to pass Congress by a two-thirds
majority, which it narrowly did on August 1, 2007 with all members from the PP, UNE and
GANA political parties unanimously in support.

CICIG is an independent commission with a UN affiliation that is fully embedded within the
national justice system. It is funded by international donors and its budget is administered by the
UNDP. %*° CICIG’s mandate is to “support, strengthen, and assist” state institutions investigating
and prosecuting crimes committed in connection with the activities of organized crime groups
and clandestine security organizations.?®®

Powers

CICIG has the power to 1) collect information from any person, official or private entity; 2)
promote criminal prosecutions by filing criminal complaints and join a criminal proceeding as a
complementary prosecutor; 3) Provide technical advice in investigations and advise State bodies
in the implementation of such administrative proceedings against state officials; 4) Report to the
authorities the names of civil servants who have allegedly committed administrative offenses and
act as an interested third party in the administrative disciplinary proceedings; 5) Guarantee
confidentiality to witnesses, victims, experts or collaborators who assist CICIG; 6) Request
statements, documents, reports and cooperation from any official or state administrative
authority of the State — Officials are obligated to comply with such request without delay; 7)
Request the Public Prosecutor and the Government to ensure the safety of witnesses, victims and
all those who assist in its investigations, and provide advice to authorities on adoption and
implementation of such measures; 8) Request and supervise an investigation team of proven
competence and moral integrity; 9) Publish general and thematic reports on its activities and the
result thereof, including recommendations pursuant to its mandate.

Structure and Funding

CICIG is comprised of a Commissioner (who is appointed by the UN Secretary General) —who
also serves as the legal representative—and the following units: Political Affairs, Department of
Investigations and Litigation (including police, legal and financial investigation sections),
Department of Information and Analysis, Department of Administration, Department of Security
and Safety, and the Press Office.

%3 Washington Office on Latin America, “Advocates against Impunity: A Case Study on Human Rights Organizing in Guatemala,” January
2009, http://www.wola.org/publications/advocates_against_impunity a case study on_human_rights_organizing_in_guatemala.

%4 Francisco Gonzdlez Arrecis, “Eduardo Stein: Crimen se infiltra en FEstado,” Prensa Libre, February 24, 2007,
http://prensalibre.com/noticias/Eduardo-Stein-Crimen-infiltra_0_145786683.html.

%65 Canada, Denmark, the European Union, Finland, Germany, Ireland, Italy, Mexico, Netherlands, Norway, the Open Society Foundation, Spain,
Sweden, Switzerland, the United Kingdom and the United States. Furthermore, Argentina, Chile, Colombia and Uruguay contribute to CICIG's
functioning by providing security contingents.

%6 The full text of the agreement can be found here: http://cicig.org/uploads/documents/mandato/acuerdo_creacion_cicig.pdf#page=14. Note

that CICIG is a “non-UN organ, functioning solely in accordance with the provisions of this agreement.”
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According to CICIG’s 6" report, it is comprised of 162 national and international officials, 72 of
whom perform substantive tasks (45%), 62 work in security (38%) and 28 perform
administrative duties (17%). 67% of staff members are male and 33% are female. Excluding the
largely male Security Department, the male-female ratio of Commission personnel is 58:42.

* 45% substantive duties

* 38% security duties

* 17% administrative duties
* 67% male

* 33% female”™®

As described in the main report, CICIG also works in close association with The Special Anti-
impunity Prosecutor's Office (FECI). FECI was created as part of the original CICIG Agreement
and the Bilateral Cooperation Agreement signed between the Public Prosecutor's Office (MP)
and CICIG on February 27, 2008.2® A recent analysis has recommended that FECI should be
elevated to be a "Division of the Public Prosecutor’s Office."?®°

CICIG is an independent body from the political, organizational and financial standpoints, as its
budget is funded entirely with the support of donor countries, international organizations and
foundations, which are administered by the UN Development Programme (UNDP).?"® After one
year of operations, CICIG had raised from donors nearly $USD 14 million.””* CICIG has
generally worked with a budget of approximately $ 15 million USD per year. The United States
supported CICIG, in FY12, with approximately $5 million USD.?2

Recent Successes

CICIG’s success was described in its most recent report stating “significant progress has been
made in the investigation and preparatory phases of cases, in contrast to the "bottlenecking"
experienced at intermediary and trial phases. In the five criminal cases that went to trial, five
judgments were passed down and eighteen sentences were issued. The most influential factors in
case progress in Guatemala are linked to the admission of CICIG into proceedings as a
complementary prosecutor; the evaluation of technical evidence; expert witness evidence and
statements; celerity of proceedings in a number of cases; and the award of constitutional appeals
filed by CICIG to address misinterpretations of the law by certain judges.”*’> During the period
covered, from September 2012 through August 2013, there were 95 complaints with 31 open
investigations.?’

The report also describes its successes in the arena of interagency coordination. It stated that
cooperation had improved with the Public Prosecutor’s Office (MP), the Ministry of the Interior

%7 CICIG's 6th report, Sept 2012-Aug 2013 , http://www.cicig.org/uploads/documents/2013/COM-045-20130822-DOCO01-EN.pdf. page 4

268 hitp://cicig.org/uploads/documents/convenios/mp-cicig.pdf.

%3 CICIG's 6th report, Sept 2012-Aug 2013 , http://www.cicig.org/uploads/documents/2013/COM-045-20130822-DOCO01-EN.pdf. page 24-25
210 Canada, Denmark, the European Union, Finland, Germany, Ireland, Italy, Mexico, Netherlands, Norway, the Open Society Foundation, Spain,
Sweden, Switzerland, the United Kingdom and the United States. Furthermore, Argentina, Chile, Colombia and Uruguay contribute to CICIG's
functioning by providing security contingents.

271 http://cicig.org/uploads/documents/informes/INFOR-LABO_DOC01_20080901_EN.pdf.

272 http://rules.house.gov/Media/file/PDF_112_1/legislativetext/HR2055crSOM/psConference%20Div%201%20-%20SOM%200CR.pdf.

3 CICIG's 6th report, Sept 2012-Aug 2013 , http://www.cicig.org/uploads/documents/2013/COM-045-20130822-DOCO1-EN.pdf. page 9

274 CICIG's 6th report, Sept 2012-Aug 2013 , http://www.cicig.org/uploads/documents/2013/COM-045-20130822-DOCO01-EN.pdf. page 11
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and the units of the different prosecution bureaus and the National Civil Police (PNC). This
cooperation was due to:

“A) Criminal investigation and prosecution: through the joint work with and continual training of
prosecutors, assistant prosecutors, investigators, analysts, PNC corporals and officers to draft
investigation plans, conduct procedural activities, and hold analytical and police exercises
(procedural and operative techniques).

B) Security: through the joint work and rotation of contingents, reintegrating 10 officers into the
Ministry of the Interior and selecting 16 recently graduated PNC officers, who joined CICIG to
receive facility security and protection of persons training, after undergoing a training and
selection procedure. The management procedures undertaken with counterparts have produced
results such as the implementation of the actions set forth in the 2012-2013 CICIG Work Plan at
the Public Prosecutor’s Office (MP), in particular at the Special Anti-Impunity Prosecutor’s
Bureau (FECI)""

Northern Ireland

Northern Ireland’s history has been plagued by violent conflict, characterized by divisions
between its people, based largely on issues of religion and nationality between the Protestant or
unionist community who looked to Britain for political parentage, versus the Catholic or
nationalist community, which believed in a unified Irish Republic independent for Britain. This
period of violent conflict is sometimes referred to as the “Time of Troubles.” In the mid-1990s
political negotiations took place that eventually led to a multi-party peace agreement, commonly
known as the Good Friday Agreement, which was approved by referendum in and signed on
April 10, 1998.

Inadequate policing and justice systems played a massive role in the prolonged period of
violence in Northern Ireland. Not surprisingly, policing reform was a central tenet of the Good
Friday Agreement.?”® The drafters of the Agreement believed that the policing principles of
protection of human rights and professional integrity and should be unambiguously accepted and
actively supported by the entire community.?”” To achieve these objectives, an Independent
Commission on Policing of Northern Ireland (ICPNI) was established.

ICPNI began work in June 1998. It was tasked with considering the future policing arrangements
for Northern Ireland, and the Agreement specifically stated that its proposals should ensure
“there are open, accessible and independent means of investigating and adjudicating upon
complaints against the police.”2 8

ICPNI found that the problems faced by the police service in Northern Ireland were unique in
that police operated in a divided society, with its own particular history and culture. However,
many of the issues were problems that affected recruitment, training, management, structures,
accountability, funding, attitude and style similar to those confronting police services in
democratic societies elsewhere.?’® For example, concerns over accountability to the community;
diversity in police services in terms of ethnicity, religion and gender; practices that recognize and

25 CICIG's 6th report, Sept 2012-Aug 2013 , http://www.cicig.org/uploads/documents/2013/COM-045-20130822-DOCO01-EN.pdf. page 23
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uphold the human dignity and the rights of individual citizens while providing them with
effective protection from wrongdoing.?®

In creating new policing bodies, the Independent Police Commission applied the following tests:
“1. Does this proposal promote effective and efficient policing?
2. Will it deliver fair and impartial policing, free from partisan control?
3. Does it provide for accountability, both to the law and to the community?
4. Will it make the police more representative of the society they serve?
5. Does it protect and vindicate the human rights and human dignity of all27%!

On the issue of accountability, the Independent Police Commission commented that
“accountability places limitations on the power of the police, but it should also give that power
legitimacy and ensure its effective use in the service of the community.”?®* The Commission
focused on accountability because it believed that a police force accountable to the community it
served would be more effective in prevailing against crime.?*®

In evaluating what complaints mechanism to implement, the ICPNI looked to Professor Philip
Stenning’s guidelines of a system that is “accessible, fair to complainants and police officers,
respectful of human rights and dignity, open and accountable, timely, thorough, impartial,
independent and should take account of both the ‘public interest’ and the interests of the parties
involved in the complaint.”284

Prior to the Good Friday Agreement, investigation of police abuse was left for the Independent
Commission for Police Complaints (ICPC), which suffered from many flaws, the main problem
being that the police themselves investigated the complaints made against them.”®® Due to the
inadequacy of the ICPC, the Secretary of State for Northern Ireland appointed Dr. Maurice
Hayes to conduct a review of the police complaints system in Northern Ireland. Dr. Hayes found
that Northern Ireland needed a mechanism that was independent in practice and perception.?®®
Thus, Dr. Hayes recommended the establishment of a Police Ombudsman for Northern
Ireland.?®” In 1998, the Office of the Police Ombudsman for Northern Ireland replaced the
former Northern Ireland complaints body.

Procedure

Complaints can only be made by “members of the public,” who have had occasion to be well
informed as to the facts of the incident.®® Hence, OPONI is not under duty to investigate
complaints brought by police officers against fellow officers. However, if a police officer brings
such a complaint, OPONI can investigate it, but under a special provision for investigations on
own accord.? Such investigations also require the Police Ombudsman to report to the Minister
of Justice, Northern Ireland Policing Board and Chief Constable.?*® In practice, no real obstacles
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exist when police officers report on their fellow officers to OPONI for misconduct against
civilians.?®*

Complaints can be made by directly contacting OPONI either in person, in writing or phone; a
switchboard can be reached 24/7. Complaints can also be made directly to police officers who
have a duty to report them to OPONI.%%?

Complaints of misconduct made to the Chief Constable, the Northern Ireland Policing Board, the
Department of Justice or the Public Prosecution Service should immediately be referred to the
Police Ombudsman.?*® Magistrates are not specifically empowered to refer matters to the Police
Ombudsman, but in certain cases may choose to do s0.%%*

The Police Ombudsman is required, on receipt of a complaint: “(a) to record and consider each
complaint made or referred to him... and (b) to determine whether it is a complaint to which
subsection 4 applies (the subsection applies to a complaint about the conduct of a member of the
police force which is made by, or on behalf of, a member of the public).”?*® The law requires the
Police Ombudsman to send to police, and to any identified police officer, a copy of any
complaint received.?®® This notice does not indicate that the officer is under investigation, but
simply advises the officer that a complaint has been made.?’ The notices form the basis of the
system of tracking and trending of complaints against individual officers. Police officers who are
subject to 3 or more complaints in a twelve months period are reported to their District
Commanders.”® Police officers also receive notice when the complaint is transferred or closed.
If a police officer is the subject of a complaint, and that complaint is to be investigated, then the
Police Ombudsman must notify the officer as well. Yearly, roughly 3,000 such notices are sent
to police officers.?®®

The Chief Constable of PSNI is required to take immediate steps to preserve evidence upon
receipt or notification of a complaint.>*® This duty must be carried out even if the Ombudsman
shall or may assume responsibility for the investigation.®* Where allegations involve physical
injury, it is advisable to make immediate arrangements for a medical or a forensic
investigation.**

Section 53(1) of the Police Act requires that the Police Ombudsman “shall consider whether the
complaint is suitable for informal resolution and for that purpose may make such investigations
as he thinks fit. Section 53(2) of the Act states that “A complaint is not suitable for informal
resolution unless (a) the complainant gives his consent; and (b) it is not a serious complaint.”**A

29 Interview by TSPC researchers Bakhtiyor Avezdjanov and Sarah King with OPONI, Belfast, Northern Ireland, 3 December 2013
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2% police Ombudsman, Statutory Report, Review — Section 61 (4) Police (Northern Ireland) Act 1998, The receipt, Recording and Handling of
Complaints, pg 21, 2011.

2% The Police Act of 1998, s. 52(3).

2% 7 8 Regulation 6(2) of the RUC (Complaints etc) Regulations 2000.

%7 police Ombudsman, Statutory Report, Review — Section 61 (4) Police (Northern Ireland) Act 1998, The receipt, Recording and Handling of
Complaints, pg 23, 2011.

298 |d

299 Id
%9 The Police Act of 1998, s. 52
%1 policies and Procedures Relating to OPONI, Section 2.29
302
Id.
%3 The Police Act of 1998, s. 50 (1)(e)(a-b)

55



serious complaint alleges that the conduct complained of resulted in the death of, or serious
injury (a fracture, damage to an internal organ or impairment of bodily function).

Informal resolution simply means that the complaint is resolved locally by the chief of police of
the police force to which the complaint relates, again, only if the complainant consents to the
proposed resolution. If an informal resolution fails then the Police Ombudsman shall investigate.
In 2011/2012, 501 complaints were considered suitable for informal resolution but only 300
complainants agreed to the informal resolution process, with 74% of matters dealt with through
informal resolution being successfully resolved.**

If an informal resolution fails then the Police Ombudsman shall investigate the complaint and its
allegations.3®

When police officers retire they cannot be the subject of discipline for actions during their
service as police officers, unless they are suspected of criminal offences committed during their
term of service.’® The retirement rule was introduced during the peace talks in Northern Ireland
in 2000 as a means to allow police staff unwilling to accept restructuring to leave PSNI without
repercussions.®"’

The Police Ombudsman is excluded from conducting investigations into matters that have
occurred more than a year before the complaint is reported unless new evidence is available or
the case is considered to be grave or exceptional.>®® OPONI is also excluded from investigating
cases that were examined by the prior oversight mechanism unless there is new evidence in the
case.®” While this does not need to be a bar to a investigation of unresolved issues, there are
reports that it has been over-used to justify the refusal to further investigate old claims. *'° The
Police Ombudsman may also investigate alleged police misconduct without a complaint being
received by calling it in himself.*'* The matters which the Police Ombudsman can call in himself
include use of excessive force by police officers, death following police contact and attempts to

pervert the course of justice, among other violations. 2

There are no statutory limits on making of mal-administration complaints against the Police
Ombudsman. Cases of mal-administration include cases of failure of duty, for example, the
failure to properly investigate a complaint. In such cases the re-examination of case files against
police officers, the resolution of whose cases was allegedly mal-administered, is permitted.®*®

Statistics

In 2011/2012, OPONI received 3,336 complaints and 5,896 allegations.*'* Disciplinary hearings
arising from Police Ombudsman investigations were concluded on six officers, two resigned
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prior to hearing, two were found not guilty, and two officers initially received either a caution or
a fine but these were overturned at a Chief Constable Review.*"®

The most common type of allegation is a “failure in duty,” which means, for example, the
conduct of a police investigation, a failure to investigate, a failure in communication, issues
associated with detention and the treatment and questioning of suspects.®*® During 2011/2012,
failure in duty allegations (2,091) represented 35% of all allegations made.*'” “Oppressive
behavior” (1,944 in 2011/2012) represented 33% of all allegations made.>'®

Oppressive behavior is classified into sub-groups:
e oppressive conduct/harassment — police acting in threatening manner or repeated
searches for no legitimate reason;
e other assault — pushing or other physical abuse without justification;
e serious non sexual assault — assault that results in serious injury, i.e. broken bones;
and sexual assault — assault which is sexual in nature.*

Since March 2008, the majority (63%) of oppressive behavior allegations were classified within
the subtype other assault, 27% of allegations were classified as oppressive conduct or harassment
and 8% as unlawful/unnecessary arrest or detention.*”® Of the 3,336 complaints received by the
Office during 2011/12, 1,777 (53%) were referred for formal investigation while the remaining
1,559 (47%) were dealt with or, at the time of reporting were being considered, by the Initial
Complaints Office, the body which normally receives complaints.***

The Northern Ireland Statistics and Research Agency collected data for the OPONI’s annual
report for the years 2011/2012. The research showed that 85% of surveyed persons who had
heard of the Police Ombudsman thought that it was independent from the police.*** 77% of those
surveyed who were aware of OPONI were confident in its impartiality.**® 72% of police officers
subject to a formal investigation were satisfied with the Police Ombudsman, while only 52% of
civilians were satisfied.**

Oversight and Reporting

OPONI answers to the Northern Ireland Policing Board and must submit information on its
financial and good governance practices ever year.*?® Additionally, OPONI undergoes a statutory
review at least once every five years and submits a report to the Secretary of State of Northern
Ireland.*?® Once received, the Secretary of State must publish and present the report to the
Houses of Parliament.®” Moreover, the Ombudsman’s office will also be expected to produce
an annual report, and as such reports are requested by the Secretary of State. The report should
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include analysis of trends in respect of complaints, for example how certain police practices led
to a higher number of complaints.?®® The Ombudsman is also required to submit statistical and
general information on its functions to the Northern Ireland Police Board.3* The board, in turn,
is responsible for the issuance of reports on the state of human rights and other issues concerning
OPONI and the police of Northern Ireland.>*°

Additionally, those who are not satisfied with any aspect of the Police Ombudsman’s service or
actions, be they civilians or members of the police force, have a right to make a complaint either
verbally or in writing directly to it.**! In the 2011/2012 reporting period, 23 complaints were
accepted against the Ombudsman (compared to the 3,336 complaints that the Ombudsman
received that year against the Police).%%

Russia

Following its most recent visit to Russia, the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment (CPT) reported that “a significant
proportion of the detained persons interviewed by the CPT’s delegation made allegations of
recent ill-treatment by law enforcement officials. *** Cases of torture or severe ill-treatment in
Russia occur at the time of questioning by operational officers, either during the initial period of
deprivation of liberty or, and sometimes also, during periods when remand prisoners were
returned to the custody of law enforcement agencies for further investigative purposes, with a
view to obtaining confessions or information.®*

The newly created Investigative Committee is based on recommendations provided by a Russian
NGO, Public Verdict. The NGO conducted a study, which, combined with many years of
assisting victims of malpractice and interaction with law enforcement, also enabled them to craft
a detailed set of recommendations addressing the effectiveness and independence of
investigations in Russia. Their recommendations call for the creation of a special unit on
malfeasance, committed by law enforcement officials, within the Investigative Committee of
Russia. These specialized units would be both functionally and structurally independent to
ensure full investigation of the alleged abuses. Public Verdict proposed that in order to ensure
this independence, the special units would have to be subordinated to the Regional Investigative
Committee of Russia or through dual subordination to the head of the Regional Investigative
Committee of Russia and the central apparatus of the Investigative Committee of Russia, with
the most ideal situation being the subordination of the special unit of the Investigative
Committee of Russia to the Central office on investigating allegations of crimes committed by
officers of the Interior Ministry, the Federal Drug Control Service and the Federal Penitentiary
Service.
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This subordination would mean that the units and their staff would answer only to the central
office of the Investigative Committee of Russia and would not be accountable to the leadership
of district departments, regional or district offices of the Investigative Committee of Russia.
These units would exist in all territorial divisions, with its administration located within the
central office of the Investigative Committee of Russia.**®

Public Verdict also proposed that the competency of these units would include the investigation
of crimes committed by officers of the Interior Ministry, the Federal Penitentiary Service and the
Federal Drug Control Service. These crimes could take place during reception and pre —
investigation verification of all allegations of crimes by officers of above services, as well as
during any procedural decisions on the allegations and investigations into initiated cases.
Considering this competency, all territorial divisions and regional and district offices of the
Investigative Committee of Russia, should immediately transfer all information regarding these
types of crimes, by these agencies, to the relevant special unit. **®

The recommendations also specified detailed guidelines for ensuring reporting and
communicating of all allegations, complaints and medical information regarding suspicious
physical injuries. Importantly the report emphasizes the necessity to ensure that these units are
sufficiently resourced and supported, to ensure not only the efficacy of the work, but the safety
of the relevant officers.®*’

New specialized investigative departments were in fact created at the level of every Federal
District®*® as well as, separately, in Moscow, in the Moscow Region, and in St. Petersburg, and
at the central apparatus of the Investigative Committee.**® As Amnesty International reports, this
initiative could lead to real progress in combating impunity for human rights violations,
including torture and other ill-treatment. However, the effectiveness of this measure still remains
to be seen. There are just three members of staff in every newly created department in each
Federal District, and ten members of staff in each of the departments in Moscow, Moscow
Region and St. Petersburg respectively. As this stage it seems that this initiative has not been
provided with resources and capacity required to address the enormity of the task facing each of
the newly created departments and in Russia as a whole. There are other problems, in that at the
moment the Investigative Committee has not indicated publicly whether there are any clear and
exhaustive criteria according to which specific cases are referred to the newly created
departments for consideration and in what circumstances. Considering the above, the specialized
investigative departments have some significant obstacles in their way to be addressed before
they can begin effectively investigating allegations on an on-going basis, let alone deal with any
past cases.>*°

335 |d

%6 pyblic Verdict, http://www.publicverdict.org/topics/library/10137.html, April 3, 2012. Originally titled in Russian: ITpemmoxenus mo
cnennoapasaenesnto B CKP no paccienoBaHuio NpecTYINICHUH, COBEPLICHHBIX COTPYIHUKAMH PABOOXPAHUTEIIHHBIX OPTaHOB.

7 public Verdict, http://www.publicverdict.org/topics/library/10137.html, April 3, 2012. Originally titled in Russian: IIpemnoxkenus o
cnennoapasaenennto B CKP no paccienoBaHuio NpecTYINICHUH, COBEPIICHHBIX COTPYIHUKAMH PABOOXPAHUTEIIBLHBIX OPTaHOB.

%% pyblic Verdict, http://www.publicverdict.org/topics/library/10137.html, April 3, 2012. Originally titled in Russian: ITpemmoxenus mo
cneunoapasaciiCHuIo B CKP no paccie10BaHUIO HpCCTyHHeHHﬁ, COBCPUICHHBIX COTPYAHHUKAMHU MPABOOXPAHUTEIBHBIX OPTaHOB.

9 The text of the respective Decree is available on the Investigative Committee’s website:
http://www.sledcom.ru/upload/iblock/a4c/a4cdc6b6dc00679897197909e1682a3d.pdf.

0 Alternative report of Amnesty International to the Committee Against Torture, Review of 5™ periodical report of the Russian Federation,
October 2012, pg. 5.
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Bulgaria

Background

In 2000, Bulgaria gained the status of candidate country with the European Union. On 25 April
2005, Bulgaria signed the treaty of accession to the EU, giving it active observer status. Finally
on 1 January 2007, Bulgaria fully acceded.®*" This process however required Bulgaria to take
steps to come in line with EU standards on a variety of issues, including torture, state abuse and
other related concerns. In reviewing the mechanisms that Bulgaria has created and active steps
that have been taken, it should be noted that political will and popular support for these actions
was very strong over the last decade, in order to facilitate EU membership as expeditiously as
possible.

Law on Torture

Bulgaria has national law at both the Constitutional and secondary levels explicitly preventing
torture.®** The Constitution states “No one shall be subjected to torture or to cruel, inhuman or
degrading treatment, or to forcible assimilation.”3*?

According to Article 287 of the Penal Code, any public official acting in an official capacity
who, in person or through another person, employs unlawful means of coercion to obtain
information, a confession, a deposition or a conclusion from an accused, a witness or an expert
witness, shall be punished by imprisonment for a term of 3 to 10 years and by deprivation of the
rights under Article 37, for example the right to hold a certain state or public office and the right
to practice a certain profession or activity. However, Article 287, only applies to criminal
proceedings, and leaves out many basic aspects of torture in its description, thus leaving
international observers concerned that the prohibitions, while strong, are not fully in conformity
with international obligations.

Various internal laws, for example at the Ministry Level, describe obligations of police and other
state officers in the protection of rights of detained persons.*** For example, the above-stated
Ministry of Interior (Mol) Instruction No. 1z-1711, which requires police officers to notify
detainees of rights immediately.>* Moreover, Article 9 of Guideline No. 1z-2451 of the Mol on
the procedure to be followed by the police upon detention of persons at the structural units of the
Mol, on the furnishing of premises for the accommodation of detainees and the order therein,
expressly prohibits any actions, provocation or toleration of any act of torture, inhuman or
degrading treatment or punishment whatsoever, or any act of discrimination against detainees.3°
Article 10 of Guideline No. 1z-2451 also states that a member of the police force who has

*! European Affairs — History of EU Bulgaria Relations. http://www.euaffairs.government.bg/index.php?page=en_BG-EU Accessed June 16,
2013.

32 Constitution of the Republic of Bulgaria, Chapter 2: Fundamental Rights and Duties of Citizens, Article 29; Bulgarian Penal Code Article 287.
33 Constitution of the Republic of Bulgaria, Chapter 2: Fundamental Rights and Duties of Citizens, Article 29.

34 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, Report to the Bulgarian Government
on the Visit to Bulgaria Carried out by the CPT, p.17 (CPT/Inf 2012); State Gazette #9/26.01.2007 in force from 27 February 2007; Committee
Against Torture, Consideration of Reports Submitted by States Parties under Article 19 of the Convention 3 December 2010, p. 4-5
(CAT/C/IBGR/4-5).

5% European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, Report to the Bulgarian Government
on the Visit to Bulgaria Carried out by the CPT, p.17 (CPT/Inf 2012).

36 State Gazette #9/26.01.2007 in force from 27 February 2007.
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become witness to the acts under Article 9, shall intervene to prevent or put an end to any such
act and shall report it to his/her superior.>*’

Despite a long list of domestic legislation aimed at torture prevention and Constitutional
provisions empowering international legal instruments, the UN Committee against Torture
remains concerned that a comprehensive definition of torture incorporating all the elements of
Article 1 of the Convention is not included in the Penal Code and that torture is not criminalized
as an autonomous offence in law, as required under the Convention.

Bulgaria has additionally ratified all major UN and EU legal instruments pertinent to torture®*®
and Article 5, Paragraph 4 of the Constitution of the Republic of Bulgaria of 1991 provides that
“Any international instruments which have been ratified by the constitutionally established
procedure, promulgated and having come into force with respect to the Republic of Bulgaria
shall be considered part of the domestic legislation of the country. They shall supersede any

domestic legislation stipulating otherwise.” 3*°

Investigations
Despite many disparate investigatory mechanisms, no centralized system for investigation of

complaints has been set up. Each ministry and government agency (Mol, Ministry of Justice,
Ministry of Health Care, Ministry of Education and Science, Ministry of Labor and Social
Policy, SAR and the State Agency for Child Protection) has its own complaints follow-up
system, including for investigation of alleged acts of torture by officers of these institutions. If an
internal body finds that an offender must be criminally charged, it can file a complaint with the
prosecutor’s office, but it cannot independently prosecute claims. %0 prosecutors may refuse to
prosecute only if the alleged act is not a crime, the statute of limitations has run, the potential
defendant could not be otherwise held criminally liable, or there is insufficient evidence to prove
the charges.®*

Prosecutors supervise the pre-trial investigation and can give mandatory instructions and even
undertake investigation directly.®** Under the 2006 CPC, police must inform prosecutors within
24 hours of any criminal investigation that has been opened.®* For an investigation to be opened
there must be sufficient information regarding the alleged crime.*®* Once an investigation is
opened, it must conclude within two months. In exceptional circumstances, and by permission of
the prosecutor, the investigation can be extended.>*®

In the event that violations are established, the management of the respective facility is given
binding instructions to rectify these, unless they constitute a criminal offence. It is also an
established practice for the relevant district prosecutor’s office to send a report about any
incident in prison facilities, and specifically about instances of use of force and auxiliary devices

37 Committee Against Torture, Consideration of Reports Submitted by States Parties under Article 19 of the Convention 3 December 2010, p. 4-
5 (CAT/C/IBGR/4-5) .

8 CAT/C/IBGR/4-5, pg 4.

39 Constitution of Bulgaria, Article 5, Paragraph 4

%0 Criminal Code of Procedure of the Republic of Bulgaria, Section 24 (1).

1 Criminal Code of Procedure of the Republic of Bulgaria, Section 24 (1)

%2 Criminal Code of Procedure of the Republic of Bulgaria, Section 46 (2).

%2 Criminal Code of Procedure of the Republic of Bulgaria, Section 212.

4 Criminal Code of Procedure of the Republic of Bulgaria, Section 207 (1).

%5 Criminal Code of Procedure of the Republic of Bulgaria, Section 234 (3).
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against inmates. Timely whistle-blowing and notification of the institutions of alleged or
suspected torture by officers of these institutions is the right of the aggrieved party but also of the
media and non-governmental organizations.®

Safequards
While Bulgaria has largely left control in the Office of the Prosecutor and other State

mechanisms on the investigatory and prosecution ends of the spectrum, it has established a
number of successful, and relatively inexpensive, safeguards to address the prevention of torture
and cruel, inhuman or degrading treatment.

Complaints / Reporting

Bulgarian legislation contains a number of provisions concerning action to be taken with respect
to reporting cases of ill-treatment. Pursuant to Section 205(2) of the Criminal Code of Procedure
(CPC), public officials are under a legal obligation to immediately inform the prosecutor’s office
of any facts related to a criminal offence, which may have come to their knowledge. Further, the
Ministry of Justice has issued specific instructions concerning the obligatory reporting of injuries
observed on persons admitted to prisons and investigation detention facilities. This, along with
the aforementioned Code of Ethics of police staff, requiring reporting to superiors for any acts of
violence, there is a robust reporting requirement scheme in Bulgaria.

Detention and Notice

As stated above, following the fall of Communism in Bulgaria, its criminal justice process
moved away from inquisitorial to a more adversarial one: limiting the importance of the pre-trial
stage and placing a greater emphasis on the independent collection of evidence at trial.*>’ Pre-
trial detention was brought into line with international standards, moving the power to order pre-
trial detention from the prosecutor to the judge, and introducing an adversarial bail hearing. The
power to issue warrants for searches and surveillance was also given to the courts.**®

The Law on the Ministry of Interior (LMol) contains a list of grounds on which a person,
including a criminal suspect, may be detained by the police on their own authority for a
maximum of 24 hours.**® However, a prosecutor may order the detention for up to 72 hours of an
accused person with the aim to bring him/her before the court competent to remand persons in
custody.*®® Hence, the total period during which persons may be deprived of their liberty prior to
being brought before a judge is 96 hours. Detention with a judicial permission can last for a
period of up to two years.**

As described in the report above, in Bulgaria, detention is defined as occurring at the factual
instance, at which point rights must be read, by the detaining officers, to the detained person.
Importantly, this form records multiple procedural moments for the protection of detainees’
rights. Not only must the form register the detainee, but it differentiates between the detention in

%6 CAT/C/BGR/4-5, pg. 25.

%7 Ed Cape and Zara Namoradze, Effective Criminal Defense in Eastern Europe, pg. 98 (2012).
*8 |d., pg. 98

%% The Law on the Ministry of Internal Affairs of Bulgaria, Section 63.

%0 Criminal Procedure Code of Bulgaria, Section 64 (2).

%! The U.S. State Department, Report on the Republic of Bulgaria, 2011.
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the field and the registration at the police station.**® This is important to ensure compliance with
the Bulgarian law surrounding the notice requirements of rights. As rights must be given both
orally and in writing, it is important to fix the times when the rights should have been given (ie
orally at the time of factual detention, and in writing at the time of charging).3®

It is also explained to Detainees that they have the right to contact someone to give notification
of custody orally at the moment of detention and in writing through the declaration of rights,
which they must sign in four copies. Somewhat problematically, there are no special phones in
police stations which arrested persons can use to notify someone of their detention.*** Instead,
police officers generally allow detainees to use either their own or police officers’ phones to
make calls. Open Society Institute (OSI) staff interviewed by Tian Shan Policy Center
researchers in Bulgaria admitted that some police officers refuse to give their phones to detainees
by claiming that they did not have enough credit on their cell-phones to make calls.*®
Nonetheless, the same OSI staff stated that the right to notification of custody in monitoring of
detention facilities is generally observed. Similarly, the EU Commission for Prevention of
Torture (CPT) delegation indicated that they had been put in a position to promptly notify their
family or another third party of their situation. %

OSI — Sofia held a year-long program which distributed cell phones to police officers for
detainee use in order to notify of custody. The program was extremely successful in decreasing
instances of police officers’ refusal of cell-phone use to detainees for notification of custody.
This suggests that issues with the right to notification of custody may ultimately come down to a
shortage of resources as opposed to other potential underlying issues.*®’

Burden of Proof

Safeguards against torture are also contained in the provisions of the CPC regarding the burden
of proof. Most importantly, the prosecution’s case and the verdict cannot be based solely on the
accused person’s confession.*®® Further, a re-enactment of a crime is only allowed subject to the
condition that it is not degrading for the persons involved in it and does not pose any danger for
their health.*®®

The CPC allows re-opening of a criminal case “by virtue of a judgment of the European Court of
Human Rights a violation of the European Convention for the Protection of Human Rights and
Fundamental Freedoms has been established that has a considerable importance for the case.”*"
Moreover, where the judge finds that the rights of the criminal defendants were violated, the case
is sent back to the pre-trial stage. Further, procedural violations at the pre-trial stage lead to
exclusion of the evidence collected in violation of the procedure.™

%2 Interview by TSPC researcher with a duty officer from the Regional Police Station 7, Sofia Bulgaria, April 2013.

%2 Criminal Code of Procedure of the Republic of Bulgaria, Section 219 and 55 (1).

%4 Interview by TSPC researcher with police officers from the Regional Police Station 7.

%5 Interview by TSPC researcher with OSI-Sofia staff, Zvezda Vankova and Ivanka Ivanova, Sofia Bulgaria, April 2013.
%68 CPT/Inf 2012, pg. 19.

%7 Interview by TSPC researcher with OSI-Sofia staff April 2013.

%8 Criminal Procedure Code of Bulgaria, Article 116 (1).

%9 Criminal Procedure Code of Bulgaria, Article 167.

870 Criminal Procedure Code of Bulgaria, Article 422 (4).

%7 Criminal Procedure Code of Bulgaria, Article 287.
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Interrogation Guidelines

The Bulgarian CPC provides important interrogation guidelines: “1) The interrogation of the
accused party shall take place in daytime, except where it may suffer no delay; 2) Before an
interrogation, the respective body shall establish the identity of the accused party; 3) The
interrogation of the accused shall begin with the question whether he or she understands the
charges pressed against him/her, after which the accused party shall be asked to tell in the form
of free narration, if he or she wishes, everything that he or she knows in relation to the case.”*"?

Similarly, pursuant to Mol Guideline No. 1z-1711, special rooms for police interviews should be
set up at police stations.*”® The Instruction contains detailed provisions on the manner in which
these interview rooms are to be equipped (e.g. the environment should not be in any way
intimidating, there should be no weapons or threatening objects, all participants in the interview
should have similar chairs, etc.). The rooms are also to be fitted with equipment for making a full
electronic recording of the questioning. The video- and audio recordings are to be kept for 30
days."™

OSI staff in Bulgaria, interviewed by AUCA/TSPC researchers, stated that interrogation rooms
do not always meet the legal requirements, especially in older facilities. Moreover, OSI staff
noted that due to lack of space, sometimes interrogations occur in offices of police investigators
where evidence from other cases is on display, including weapons. Thus, these offices
sometimes intimidated interrogated persons.

Georgia

During his visit to Georgia in 2005, the UN Special Rapporteur on Torture, Manfred Nowak,
received credible allegations of the use of torture and ill-treatment.”® Georgian authorities
responded by undertaking several efforts to combat the persistence of torture and ill-treatment,
including the adoption of a zero-tolerance policy, the development of an anti-torture action plan,
the strengthening of safeguards, the implementation of judicial reform and the improvement of
prison conditions. Although issues of impunity still remain, the great majority of persons
detained by police or in prisons is treated fairly.

According to Article 17(2) of the Constitution of Georgia; “Honor and dignity of an individual is
inviolable. Torture, inhuman, cruel and degrading treatment or punishment shall be
impermissible.” Further, Article 18 (4) states that “physical or mental coercion of an arrested
[person] or a person otherwise restricted in his/her liberty shall be impermissible. Physical or
mental coercion of a detained person or a person whose liberty is restricted otherwise shall be
impermissible.” Respect for human honor and dignity by police when discharging their duties is
guaranteed by the Law of Georgia on Police. According to the law, police officers who use
disproportionate force must prove the force’s proportionality and inevitability.

872 Criminal Procedure Code of Bulgaria, Article 138 (1-3).

%78 Guideline 1z-17110f 15 September 2009.

7 CPT/Inf 2012, pg 15.

5 CIVIL AND POLITICAL RIGHTS, INCLUDING: THE QUESTIONS OF TORTURE AND DETENTION; Report of the Special Rapporteur
on torture and other cruel, inhuman or degrading treatment or punishment, Manfred Nowak, E/CN.4/2006/6/Add.3 23 September 2005, pg 4.
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The new Code of Criminal Procedure (CPC) entered into force introduced innovations such as:
the role of the judges as an arbiter with no power to call evidence or to order the conduct of
investigative measures on his/her own account; a ban on the questioning of witnesses without
their consent; the presence of the judge during the pre-trial stage; and a reduction of detention
during the preliminary investigation of a case.

Moreover, the new CPC improved defendants’ rights from the moment of initiation of the
investigation until the pronouncement of the final judgment. For example, the transfer
operational activities to pre-trial investigation under the strict control of a judge; setting of strict
time limits, i.e. 60 days for investigation; making testimony of witnesses voluntary in the pre-
trial stage of investigation; and construction of judicial investigation on the principle of direct
examination of the evidence and principle of orality. The reforms led to the reduction of torture.

One of its most important additions to ensure fairness in proceedings is Article 364, which gives
each party in a case the right to acquire, on its own initiative and at its own expenses, an expert
conclusion to determine the circumstances, which might assist him/her to defend his/her
interests, without the permission of a judge or prosecutor. A defendant may carry out a private
investigation independently, or with assistance of defense counsel, to lawfully obtain and present
evidence, to request obligatory conduct of an investigative action and to request submission of
evidence necessary to counter charges or alleviate criminal responsibility, and to participate in
the investigative action carried out on his/her motion and/or a motion of his/her defense counsel.
The CPC also provides that investigators, prosecutors or judges have no right to recommend
defense counsel to a defendant.
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SAMPLE DECLARATION
(Based on Bulgarian Model)

Date and time (hour) of signature:
First, middle (patronymic), and last names of the detained person:
certifies that upon detention (arrest), he or she was made aware of his/her rights and declares:

1) an attorney of own choosing and at own cost
Request/Do not Request
Signature:
2) legal aid from a duty lawyer, under the Law on the
Request/Do not Request right to legal aid
Signature:
3) health problems that demand medical and result in:
Have/Do not Have
(a detainee’s description of an illness or symptoms)
Signature:
4) medical examination of own choosing and at own cost
Request/Do not Request
Signature:
5) medical examination by a doctor
Request/Do not Request
Signature:
6) a relative or another person to be notified of my
Request/Do not Request detention
Signature:
7) the right to visitation to receive packages or food
Was made aware of/Not made
Aware of
Signature:
8) special dietary requirements
Have/Do not Have
Signature:

9) Immediately upon detention, | was made aware of the rights under Art. 63, 64, and
65 of the Mol
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Signature:

(Detainee)
10) contact with consular services for notification of my
Request/Do not Request detention to the relevant authorities
Signature:
(Detainee)

The declaration was filled out with the aid of an interpreter/translator

376 id number, permanent address)

Signature:

(first, middle, last name, citizen’s number

(Detainee)
Signature:

(Interpreter/translator)

The detainee was illiterate and unable to fill-out the declaration, thus it was filled-out by an
official, as willed by the detainee, in the presence of a witness who certifies the truth of
information in this declaration.

Official
(first, middle, last name, rank/post and the Mol department of employment)
Signature:

Attesting Witness
(first, middle, last name, citizen’s number permanent address)

Signature:

(Attesting Witness)

Refusal of to sign this declaration, certified by a attesting witness:
(first, middle, last name, citizen’s number permanent address)
Signature:
(Attesting Witness)

Note: This declaration must be filled-out in two copies: one to be added to the orders for arrest
and added to the case-file; and one is for the detainee. Fill-out line 10 of the declaration, if the
detainee is a foreigner or a Bulgarian, with a foreign citizenship.

%76 A unique 10 digit number possessed by Bulgarian citizens
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Glossary

Deprivation of Liberty / numenue cBo6obI
o As defined by Article 49 of the Kyrgyz Criminal Code, Deprivation of Liberty is
the period after a conviction by a court of law, when a person is isolated from
society and sent to a penal colony, penal settlement, or prison.

o «Jlunenne cBOOOIBI 3aKITIOYACTCS B MPUHYAUTEIHLHOW H3OJSIIUN OCYKIECHHOTO
OT O0IIECTBa MyTEM HAIPABJICHUS €r0 B KOJIOHHIO-TIOCEIICHUE HIIM MTOMEIICHHUS B
UCTIPAaBUTEIBHYIO KOJIOHUIO OOILEro, yCHJIEHHOTO, CTPOroro, 0coboro pexuma
1u60 B TIOpbMY» (cT.49 YK KP).

Detention / 3agep:xanue
o As defined by Article 5 of the Kyrgyz Criminal Procedural Code, detention is a
coercive procedural action, which essentially consists in imprisoning a suspected
person for a short period (up to forty-eight hours) pending a judicial warrant.

O «Mepa MPOoLECCyalbHOTO MPUHYXACHUS, CYIIHOCTh KOTOPOIl COCTOUT B JIMIICHUH
CBOOOJIBI TOJ03PEBAEMOT0 Ha KpaTKUK CPOK (0 COpOKa BOCBMH YacoB) - JO
cyne6noro pemenus» (ct.5 YIIK KP).

Factual Deprivation of Liberty / pakrnueckoe nuienne cBoOOIbI
o The Kyrgyz Constitution Article 24(5), uses the term “¢akTuyeckoe TuIIEHUE
cBoboxapl.” This term, literally translated, means factual deprivation of liberty. As
described above, “numenue cBoboasr” is defined in Article 49 of the Kyrgyz
Criminal Code. By inserting “daktuueckoe,” the drafters likely meant to refer to
“MOMEHT 3aKJIIOUEHUs Moj cTpaxy,” as the moment at which a person is entitled
to qualified legal aid from a lawyer or an attorney.

o B Kouctutyuun KP cr. 24 (5) ucnonesizyercst TepMUH «pakTHUECKOE JINILIEHUE
cBoOoabl». Kak yka3aHo Bbllle, ONpe/ieleHue TEPMHUHA «IUIIEHUE CBOOOJBD»
maercss B cT. 49 VYronosHoro Kopexca KP. J[loOaBnsis Kk JAaHHOMY
CJIOBOCOUYETAHUIO CIIOBO «(paKTHUECKOE», aBTOPHI, CKOpee BCEro, MMeIH B BHUIY
«MOMEHT 3aKJIIOUEHUS MO/ CTPaXy», T.€. TOT MOMEHT, HAYMHAsl C KOTOPOTO JIUILY
IPEOCTABIISACTCS BO3MOXKHOCTD MOJYyYeHUs KBAJTU(UIIMPOBAHHONW IOPHIMYECKOM
MOMOIIIH aJIBOKaTa WJIN 3alIUTHHUKA.

Holding in Custody / 3akirouenue moj cTpaxy
o As defined by Article 110 of the Kyrgyz Criminal Procedural Code, “putting in
custody” (“3akiroueHue moj crpaxy’) is a measure of restraint which may be
ordered based on a court’s decision in relation to a person accused of an offence
punishable with a term of imprisonment of more than three years.

O «3aKJIIoYeHue TMOJ CTPaXy B KadyeCTBE MEpbl IMPECEYEHUs] IMPUMEHSIETCS 0
Cy/1eOHOMY PEIIEHUI0 B OTHOIIIEHUH OOBUHSEMOTO B COBEPIIICHUH MPECTYIIICHUH,
3a KOTOpbIE YIOJIOBHBIM 3aKOHOM MPEAYCMOTPEHO HAaKa3aHWE B BUAE JIMIICHUS
CBOOO/IBI HA CPOK CBBIIIIE TPEX JIET MPU HEBO3MOXKHOCTH MTPUMEHEHHUS MHOU OoJiee
MSTKOM Mepsl ipeceueHus» (ct. 110 (1) YIIK KP).

Moment of apprehension / Factual Detention / ¢akTiueckoro 3aaepxaHust
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o For purposes of this report, the “moment of apprehension” will be defined as the
moment of factual detention. It will refer to the moment at which an individual’s
freedom of movement is limited by the police, investigators or any other Ministry
of Internal Affairs official. “Factual detention,”(“dakTuueckoro 3aaepxanus’) is
currently referenced in Kyrgyz Legislation, in Article 44 of the Criminal
Procedural Code.  This term is not defined, however when reading Kyrgyz
Criminal Procedural Code Articles 95(1), 44 and 40 together, it could be
interpreted to mean that “factual detention” is currently intended to be defined as
the moment at which the detained person arrives at the detention facility
(«MOMeEHT (haKTHYECKOTO JOCTaBICHHUS B OpraH J03HaHHs»), or the moment at
which his or her official transcript (“mporokon o 3axepxxanun’) iS created in the
facility. For purposes of this report’s recommendations, factual detention or
“tdaxTuyeckoro 3anepxkanus’ will be defined as the moment when an individual’s
freedom of movement is limited.

o B paMKax AJaHHOr'o OT4€Ta, «MOMCHT 3aK/IIIOYCHHA IIOJ CTPaXy» OIPCACIIACTCA
KaK MOMCHT (I)aKTI/I‘IeCKOFO 3aACPIKAHUA U OTHOCUTCA K MOMCHTY, KOI'’/la CBO6OI[a
IIGI\/JICTBI/IH Jaia OrpaHu4yuBacTCAd HOJII/IIII/ICﬁ, CJICOOBATCILIMU  WJIM  JAPYT'UMU

NpEICTABUTEISIMA MB/I.
Tepmun «hakTrueckoe 3a/iepKaAHUC)» YIIOMHUHAETCS B TEKYIEeM
3akoHomarenbcTBe KP, B dactHoctm — B cr.44 VYIIK KP. Otnenpnoro

oTpeeNieHus JUIsl ATOr0 TePMHUHA He cymecTByeT. OMHAKO, IPH YTEHUU CTaTCH
95(1), 44 u 40 VIIK KP «dakrtuueckoe 3auep:kaHue» MOXET ObITh
UHTEPIPETHPOBAHO, KAK MOMEHT (DAKTHYECKOTO JTOCTABIICHUS 3aJIEPKaHHOTO B
OpraH JI03HaHUS WJIM MOMEHT COCTaBJICHHUs INPOTOKOJA O €ro 3ajepxaHuu. B
pamMKax OoT4eTa, TEPMHH «(PaKTHIECKOe 3aJiepKaHue» OyIeT OmpeneisaThCs Kak
MOMEHT OTpaHHuYeHUs1 CBOOOAbI IeUCTBUN JAHHOTO JIUIIA.
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Chart of best practice model countries

Country Northern Ireland Jamaica Guatemala Ontario, Canada
Office of the Police Ombudsman | Independent Commission of The International Commission Special Investigations Unit (SIU)
of Northern Ireland (OPONI): Investigations (INDECOM) Against Impunity in Guatemala
. o (CICIG). The SIU is an independent, arm’s
OPONI is a civilian body INDECOM is a Commission of length agency of the government
completely independent fromall | Parliament CICIG was created through an (Ministry of the Attorney General
government institutions in agreement between the United of Ontario), led by a Director and
Northern Ireland, including the Nations and the Government of composed of civilian
general Ombudsman for Northern Guatemala. CICIG focuses on investigators.
Mechanisms Ireland.>” investigating illegal security _
_ groups and clandestine security | 1he mandate of the SIU is to
Although called the Police organization. It supports national mai_ntain cc_)nﬁdence in Qntario’s
“Ombudsman,” OPOI\_II could be institutions in their prosecution pollc_e serwces_ by ass_urlng the
more accurately described asa and though technical assistance.*”® public that police actions
civilian body with responsibility resulting in serious injury, death,
for oversight of the Police Service It works closely with The Special | or allegations of sexual assault
of Northern Ireland (PSNI).*" Anti-impunity Prosecutor's Office | are subjected to rigorous,
(FECI), which was created as part | independent investigations.
of the original CICIG.
OPONI was established under the | From 1992 until the founding of CICIG was established by The SIU was formed in 1990
Creation of | Police Act of 1998. It was made INDECOM, Jamaica had a Police agreement between the United under a new Police Services
Mechanism | as a corporation solely Public Complaints Authority PPCA. | Nations and the Government of Act.®

accountable to the Assembly,

The PPCA was determined to be

Guatemala in late 2006 and

Prior to the establishment of the

877 OPONI, interview by TSPC researchers Bakhtiyor Avezdjanov and Sarah King, Belfast, Northern Ireland, 3 December 2013

378 Department of Justice of UK, a consultation paper on the Future Operation of the Office of the Police Ombudsman for Northern Ireland, p. 9, 2012
%79 Agreement on the International Commission Against Impunity: http://cicig.org/uploads/documents/mandato/acuerdo_creacion_cicig.pdf#page=14. Note that CICIG is a “non-UN organ, functioning solely in accordance with
the provisions of this agreement.”
%2 Ontario Police Services Act [see Section 113 - http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90p15_e.htm] 1990




through the Minister of Justice for
Northern Ireland. The Police
Ombudsman is appointed by
Royal Warrant for a term of seven
years. The Police Ombudsman
does not carry out his/her
functions on behalf of the Crown.

ineffective as it could not conduct its
own investigations and relied heavily
on police.

In August 2010 the Jamaican
government created INDECOM to
investigate actions by members of
the security forces and other agents
of the state that result in death or
injury to persons or the abuse of the
rights of persons.®®

started its work in September
2007.

FECI was created as part of the
original CICIG Agreement and
the Bilateral Cooperation
Agreement signed between the
Public Prosecutor's Office (MP)
and CICIG Guatemala on
February 27, 2008.%

SIU, police services investigated
its own officers in Ontario, or in
some instances, another police
service was assigned to conduct
the investigation. Over time,
public concern grew about the
integrity of the process in which
police officers investigated other
police officers. The lack of
confidence led to the creation of
the SIU.

Oversight/
Monitoring
and
Reporting

The investigative functions of
OPONI operate independently of
the Government to ensure that the
government should not be able to
determine which cases are
investigated, how they are
investigated or what the outcome
should be.*®

OPONI answers to the Northern
Ireland Policing Board and must
submit information on its financial
and good governance practices

ever year.*®

OPONI undergoes a statutory

INDECOM must submit annual
reports to parliament along with
other reports as requested.

Complaints about INDECOM go
through the judicial system. —. As a
Commission of Parliament,
complaints might also be directed to
the Justice Ministry or Parliament.

As the CICIG is an agreement
between the Guatemalan
government and the United
Nations, the CICIG Commissioner
submits periodic reports to the UN
Secretary General.

CICIG publishes annual reports as
well as thematic reports on its
website, in accordance with
section 3(Kk) of the CICIG
agreement.

Article 11 of CICIG Agreement:
“The United Nations reserves the
right to terminate its cooperation

The SIU Director reports to the
Ministry of the Attorney General
- through the Assistant Deputy
Attorney General for Agency
Relations - (MAG) of Ontario.**

MAG is not involved in
operational matters with SIU, but
administers the budget; MAG
hires through competitive process
and/or appointment the SIU
Director.

The Director reports the results of
investigations to the MAG.

%0 INDECOM ACT, http://indecom.gov.jm/ici2010_act.pdf

%81 http://cicig.org/uploads/documents/convenios/mp-cicig.pdf.
%3 Department of Justice of UK, a consultation paper on the Future Operation of the Office of the Police Ombudsman for Northern Ireland, p. 11, 2012
%4 Section 64 of the Police (Northern Ireland) Act 2000
%6 The annual report can be found here: http://www.siu.on.ca/pdfs/ar_2012_13__english___acessible.pdf (2012-2013)
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review at least once every five
years and submits a report to the
Secretary of State of Northern
Ireland. Once received, the
Secretary of State must publish
and present the report to the
Houses of Parliament.

The Ombudsman’s office is
statutorily required to produce an
Annual Report, Corporate Plan
and Accounts and have them
presented before Parliament. It is
also obliged to produce report as
requested by the Secretary of
State. The Annual Report also
includes an analysis of trends of
complaints. .

OPONI also produces a business
plan every year that lists the
office’s objectives and targets for
the year and the resources
available.®®

with the State if:

(@)  The State fails to provide
full cooperation with CICIG ina
manner that will interfere with its
activities;

(b)  The State fails to adopt
legislative measures to disband
clandestine security organizations
and illegal security groups during
the mandate of CICIG;

(c) CICIG does not receive
adequate financial support from
the international community.”

Article 12 of CICIG Agreement:
“Any dispute between the parties
concerning the interpretation or
application of this Agreement
shall be settled by negotiation
between the parties or by any
other mutually agreed mode of
settlement.”

Funding

During the reporting year ending
in March 2012 OPONI’s budget
was $13,830,744. Staffing was the
highest expens with the 139
OPONI staff costing $6,022,000.

INDECOM is considered a
Commission of Parliament and
receives its funding as a direct grant
by the Parliament - to which it must
report. It is also free to seek
supplementary funding by way of

CICIG Article 7 states that:

“1. The expenditures of CICIG
shall be met from voluntary
contributions by the international

The approximate SIU budget for
2011-12 and 2012-13 was $8.3
million Canadian Dollars, which
is approximately $7.5 million
usD

%5 The Police Act of Northern Ireland Act 2000 Section 61(4)
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Any expenditures not proposed in
the annual budget must be
approved by the Northern Ireland
Department of Justice.*®’

grant funding - locally and
internationally.

The INDECOM Act states that its
budget is subject to approval by the
Minister of Finance.

For its first year of activities,
INDECOM received $86 million
Jamaican Dollars, which is roughly
equivalent to $USD 900,000. The
majority of INDECOM’s budget
comes from the Bureau of Special
Investigations with the remainder
from the Ministry of Justice’s budget
that covered the Police Public
Complaints Authority (PPCA).*®

In its following year, INDECOM
received roughly $200 million
Jamaican dollars.*®

According to NGO reports, the 2012-
2013 budget allotment has increased
to 288 million Jamaican Dollars
(about $USD 3 million).**

community.

2. The Executive Branch will
provide to CICIG the offices and
other installations required for
CICIG to appropriately carry out
its functions”

CICIG is funded entirely with the
support of donor countries,
international organizations and
foundations.**

After one year of operations,
CICIG had raised from donors
nearly $USD 14 million.*? CICIG
has generally worked with a
budget of around $15 million per
year. The United States supported
CICIG, in FY12, with
approximately $USD 5 million.**

The Budget is administered by
MAG Agency Relations
Division; MAG office manages
the budgets of multiple offices
and can move money around
between offices as needed.

%7 Management Statement / Financial Memorandum for the Office of the Police Ombudsman of Northern Ireland; October 2012; prepared by the Department of Justice, pg 18.

%8 Jamaican Gleaner, “INDECOM Gets Millions,” December 1, 2010, http://jamaica-gleaner.com/gleaner/20101201/lead/lead81.html

%9 RIR News, “Shaw defends tripling INDECOM’s budget,” April 20, 2011, http://rjrnewsonline.com/local/shaw-defends-tripling-indecoms-budget

0 Jamaican Gleaner, “INDECOM Gets Millions,” December 1, 2010, http://jamaica-gleaner.com/gleaner/20101201/lead/lead81.html

¥ Canada, Denmark, the European Union, Finland, Germany, Ireland, Italy, Mexico, Netherlands, Norway, the Open Society Foundation, Spain, Sweden, Switzerland, the United Kingdom and the United States. Furthermore,
Argentina, Chile, Colombia and Uruguay contribute to CICIG's functioning by providing security contingents.

%2 http://cicig.org/uploads/documents/informes/INFOR-LABO_DOC01_20080901_EN.pdf

3% http://rules.house.gov/Media/file/PDF_112_1/legislativetext/HR2055crSOM/psConference%20Div%201%20-%20SOM%200CR.pdf

73


http://jamaica-gleaner.com/gleaner/20101201/lead/lead81.html
http://rjrnewsonline.com/local/shaw-defends-tripling-indecoms-budget
http://jamaica-gleaner.com/gleaner/20101201/lead/lead81.html

Powers

OPONI investigates complaints
against the Police Service of
Northern Ireland, the Belfast
Harbour Police, the Larne
Harbour Police, the Belfast
International Airport Police and
Ministry of Defence Police in
Northern Ireland and the Serious
Organised Crime Agency when its
staff operates in this jurisdiction.
The Office is also responsible for
the investigation of criminal
allegations made against staff of
the UK Borders Agency while
exercising the powers of constable
in Northern Ireland.

The Police Ombudsman has
exclusive jurisdiction for cases
where a death has resulted from
the conduct of a police officer
which precludes the involvement
of the PSNI, including Historical
Inquiries Team in such
investigations.

OPONI is not under duty to
investigate complaints brought by
police officers against fellow

INDECOM investigative powers
include inspection of any public
body or police force, including

to compel the submissions from

itself access reports, documents,
evidence, weapons, forensic data,

retain information and

as necessary.

responsible heads and officers

incidents/complaints concerning
conduct of the of members of the
Security Forces and officials.”**
INDECOM aim is to investigate
actions by the security forces that

records, weapons, and buildings, and
these bodies reports of incidents and
complaints concerning members of

the security forces and officials. The
mechanism can obtain a warrant and

enter premises and locations, take
charge of the scenes of incidents, and

documentation it obtains for as long

INDECOM can also “take such steps
as are necessary to ensure that the

submit to the Commission reports of

Article 3 of the CICIG legislation
give it powers to

(a) Collect, evaluate and classify
information provided by any
person, official or private entity,
non-governmental organization,
international organization and the
authorities of other States;

(b) Promote criminal
prosecutions by filing criminal
complaints with the relevant
authorities. The Commission may
also, in accordance with this
Agreement and the Code of
Criminal Procedure, join a
criminal proceeding as a private
prosecutor (querellante adhesivo)
with respect to all cases within its
jurisdiction;

(c) Provide technical advice to
the relevant State institutions in
the investigation and criminal
prosecution of crimes committed
by presumed members of illegal
security groups and clandestine
security organizations and advise

SIU investigations consist of a
number of tasks, including:

sexamining the scene and
securing all physical evidence

emonitoring the medical
condition of anyone who has
been injured

*seeking out and securing the
cooperation of witnesses

sinterviewing police witnesses

*seizing police equipment for
forensic examination

sconsulting with the coroner if
there has been a death

enotifying next of kin and
keeping the family of the
deceased or injured parties
informed.*%

The SIU has a limited
jurisdiction. The Unit conducts
investigations into police activity
where someone has been
seriously injured, alleges sexual

%% INDECOM ACT, http://indecom.gov.jm/ici2010_act.pdf
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officers.

The investigative functions of the
OPONI operate independently of
the Government in order to
respect its principle that
Government should not be able to
determine which cases are
investigated, how they are
investigated or what the outcome
should be. Policing bodies are
statutorily required to share all
information requested by OPONI,
but OPONI has no such duty.***

result in death, injury, or abuse of a
person's rights.**

For the purpose of carrying out an
investigation, the Commissioner and
the investigative staff have the
powers, authorities, and privileges of
a constable. INDECOM may at any
time require any member of the
Security Forces, a specified official
or any other person who, in its
opinion, is able to give assistance in
relation to an investigation, to
furnish a statement or produce any
document or thing in connection
with the investigation that may be in
the possession or under the control of
that member, official or other
person.*’

INDECOM has access, following
receipt of a warrant, to any reports,
documents and all other evidence,
including any weapons, photographs
and forensic data, and to retain any
records, documents or other property

State bodies in the implementation
of such administrative
proceedings as may be required
against state officials allegedly
involved in such organizations;

(d) Report to the relevant
administrative authorities the
names of civil servants who in the
exercise of their duties have
allegedly committed
administrative offences so that the
proper administrative proceedings
may be initiated, especially those
civil servants or public employees
accused of interfering with the
Commission’s exercise of its
functions or powers, without
prejudice to any criminal
proceedings that may be instituted
through the Office of the Public
Prosecutor;

(e) Act as an interested third
party in the administrative
disciplinary proceedings referred

assault or has died. he
jurisdiction captures cases where
the police conduct in question
causes serious injury or death to
another police officer. In
addition, it includes incidents of
serious injury or death connected
to the conduct of a police officer
at the time of the incident,
regardless of the fact that the
individual may no longer be a
police officer at the time of the
Unit’s investigation.

398

Ontario

Police  Services Act [see  Section

laws.gov.on.ca/html/regs/english/elaws_regs 100267 e.htm

¥4 RUC (Complaints etc) Regulations 2001
% INDECOM ACT, http://indecom.gov.jm/ici2010_act.pdf; INDECOM was then called ICI
%7 Claim No: 2011 HCV 06344, 2012-05-25, Case Number: 2011HCV06344,

http://supremecourt.gov.jm/sites/default/files/judgments/2012/Williams,%20Gerville%20et%20al %20v%20The%20Commissioner%200f%20the%20Independent%20Commissioner%200f%20Investigations,%20The%20Attorn
ey%20General%20and%20The%20Director%200f%20Public%20Prosecutions.pdf, Paragraph 142

113
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See

also, regulation  267/10  (http://www.e-
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for as long as reasonably necessary.

Following a recent supreme court
decision (July 30, 2013), INDECOM
has the power to initiate and conduct
prosecutions (thought the Director of
Public Prosecutions may still take
over or cancel a prosecution)

to above;

(f) Enter into and implement
cooperation agreements with the
Office of the Public Prosecutor,
the Supreme Court, the Office of
the Human Rights Ombudsman,
the National Civilian Police and
any other State institutions for the
purposes of carrying out its
mandate;

(g) Guarantee confidentiality
to those who assist the
Commission in discharging its
functions under this article,
whether as witnesses, victims,
experts or collaborators;

(h) Request, under the terms of
its mandate, statements,
documents, reports and
cooperation in general from any
official or administrative authority
of the State and any decentralized
autonomous or semi-autonomous
State entity, and such officials or
authorities are obligated to
comply with such request without
delay;

(i) Request the Office of the
Public Prosecutor and the
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Government to adopt measures
necessary to ensure the safety of
witnesses, victims and all those
who assist in its investigations,
offer its good offices and advice
to the relevant State authorities
with respect to the adoption of
such measures, and monitor their
implementation;

(j) Select and supervise an
investigation team made up of
national and foreign professionals
of proven competence and moral
integrity, as well as such
administrative staff as is required
to accomplish its tasks;

(k) Take all such measures it
may deem necessary for the
discharge of its mandate, subject
to and in accordance with the
provisions of the Guatemalan
Constitution; and

() Publish general and
thematic reports on its activities
and the results thereof, including
recommendations pursuant to its
mandate.

Relation to

OPONI has no prosecutorial
powers. The Police Ombudsman

INDECOM has gained the power to

The Special Anti-impunity

After the SIU investigates and
collects evidence, the Director
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Prosecutor

must refer cases of criminal police
abuse to Public Prosecutions upon
the completion of an
investigation.

The Public Prosecutor’s Office
cannot participate in OPONI
investigations.

Any complaints of police abuse
made to the Public Prosecution
Service should immediately be
referred to the Police
Ombudsman.**

prosecute within the last year.

Prosecutor's

FECI was created in order to
investigate cases selected and
assigned to them by CICIG and
the MP, in accordance with the
competency framework.

FECI main function is to support
investigative activities in cases
that, due to the form in which they
were executed and the
characteristics of the perpetrators,
shock the population, put
witnesses and evidence in danger
and weaken the public’s
confidence in police and Public
Prosecutor’s Office authorities.

The Public Prosecutor’s (MP)
office brings all cases but CICIG
can join as ‘querellante adhesivo
(complementary prosecutor)

must decide whether, based on
the evidence, there are reasonable
grounds to lay a charge. If the
Director lays a charge, the Crown
Attorney prosecutes the charge.

Once the SIU has laid a charge
against a police officer, the Unit
refers the matter to the Justice
Prosecutions of the Criminal Law
Division at the Ministry of the
Attorney General, which
prosecutes the charge. The SIU,
as an investigative agency, is not
involved in the prosecution,
although it does participate by
preparing the Crown brief and
assisting the Crown.

The Crown Attorney must
determine whether there is a
reasonable prospect of
conviction, which is a higher test
than reasonable grounds. If the
case meets this test, the case goes
to court, where the Crown must
prove beyond a reasonable doubt
that a criminal offence occurred.

While the SIU publicly
announces when it has laid a

9 police Ombudsman, Statutory Report, Review — Section 61 (4) Police (Northern Ireland) Act 1998, The receipt, Recording and Handling of Complaints, p. 21, 2011
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charge against a police officer,
the Unit releases limited
information regarding the basis of
that charge in order to protect the
fair trial interests of that police
officer and the community.

Whether or not an officer who
has been charged by the SIU is
subject to employment
consequences by her or his
employer is a matter entirely
within the purview of the police
service.

Structure
and staffing

The Police Ombudsman of
Northern Ireland is appointed by
Her Majesty the Queen, as a
named person for a fixed term of
seven years. The Police
Ombudsman is accountable to the
Northern Ireland Assembly,
through the Minister for Justice.

The status of the Office of the
Police Ombudsman is that of a
non-departmental public body
(NDPB) administrated through the
Department of Justice. OPONI
staff includes retired police

The INDECOM Commissioner is
appointed for a five year term by the
Prime Minister, after consultation
with the Leader of the Opposition,
and should possess the qualifications
to hold office as a Judge of the
Supreme Court.

The INDECOM Act envisioned five
‘Directors of Complaints’ to lead
five regional offices, though only
three regional offices presently exist.
Though INDECOM may appoint and
employ employees as needed, under
the Act, the terms and conditions of
employment must be approved by a

CICIG is comprised of a
Commissioner, who is appointed
by the UN Secretary General who
also serves as the legal
representative, and the following
units: Political Affairs,
Department of Investigations and
Litigation (including police, legal
and financial investigation
sections), Department of
Information and Analysis,
Department of Administration,
Department of Security and
Safety, and the Press Office.

FECI has three offices of

Led by the Director, the SIU
consists of roughly 85 staff
members. The SIU Director may
not be a current or former police
officer (in practice, all have been
former Crown Attorneys).

Four investigative supervisors
(three full-time and one acting
supervisor position), two forensic
identification supervisors and 14
investigators work out of the
SIU’s Mississauga head office.
Of the 14 investigators, 8 have no
previous policing backgrounds.
Their investigative experience
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officers and civilian lawyers.*”

The police force was under a
temporary special measure where
hiring had to be 50/50 from the
minority/majority groups. That
changed only recently when they
reached 30% from the minority
group.**

Committee.**

INDECOM is composed of a
Commissioner, Assistant
Commissioner, five investigation
teams (ideally with 10 investigators
per team), a forensic unit of seven
people and a legal team of four
people.

Of the approximately 80 INDECOM
staff, about 10 or so are
former/retired police officers.

prosecutors, each of which is
made up of a public prosecutor,
and assistant prosecutors, all of
whom work for the Public
Prosecutor's Office (MP). It also
has a secretary and a clerk.

Finally, two National Civil Police
(PNC) officers and two
investigators from the Department
of Criminal Investigations of the
MP (DICRI) complete the
coordination department.
According to the CICIG’s 6th
report, it is comprised of 162
national and international
officials, 72 of whom perform
substantive tasks (45%), 62 work
in security (38%) and 28 perform
administrative duties (17%). 67%
of staff members are male and
33% are female. Excluding the
largely male Security Department,
the male-female ratio of
Commission personnel is*®

comes from having worked in
areas such as national security
and intelligence, immigration, the
legal profession, workplace
health and safety, and
professional regulation.

In addition to this, a total of 39
regional investigators and 10
forensic investigators are
stationed across the province and
deployed on an as-needed basis.

To fulfill its mandate effectively,
the SIU is also supported by an
Executive Officer, Legal
Counsel, Administrative
Manager, Communications
Coordinator, Outreach
Coordinator, Training
Coordinator, and an
administrative staff composed of
transcribers, a central registry
clerk, a budget and inventory
clerk, an information technology
systems analyst and
administrative assistants.

4 Ahout Us: Police Ombudsman for Northern Ireland. http://www.policeombudsman.org/modules/pages/about.cfm. 2013
“ Interview from Sarah and Bach’s research trip in Belfast

402

degrading treatment or punishment on his mission to Jamaica, 12 to 21 February 2010.
493 CICIG's 6th report, Sept 2012-Aug 2013 , http://www.cicig.org/uploads/documents/2013/COM-045-20130822-DOCO01-EN.pdf. page 4
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Mechanism /
Process for
complaints

Complaints to OPONI can only be
made by “members of the
public”.** Special rules apply
when complaints are brought by
police officers against fellow
officers.

The Police Ombudsman is
required, on receipt of a
complaint: “(a) to record and
consider each complaint made or
referred to him... and (b) to
determine whether it is a
complaint to which subsection 4
applies.”® The law requires the
Police Ombudsman to send to
police and to any identified police
officer a copy of any complaint
received.*®®

Police officers who are subject to
three or more complaints in a
twelve months period are reported
to their District Commanders.*”’

Complaints can be made by
directly contacting OPONI either

The INDECOM Act allows a person
to submit a complaint regarding the
conduct of a member of the security
forces or any specified official which
(a) resulted in the death of or injury
to any person or was intended or
likely to result in such death or
injury; (b) involved sexual assault;
(c) involved assault or battery by the
member or official; (d) resulted in
damage to property or the taking of
money or of other property; (e)
although not falling within any of the
preceding paragraphs, is in the
opinion of the Commission of a
grave or exceptional nature.*”

Section 11 of the Act also states that
officers shall inform INDECOM of
incidents

“in practice, INDECOM is called, by
police, to the scene of any shooting
by police. There is a hotline for the
public to call in and report shootings
which is routed to the appropriate
regional team, the police are

Detainees should complain on
their own initiative.

CICIG decides what cases to
investigate and join as
complementary prosecutor.

The SIU is mandated to
investigate any interaction
involving police where there has
been death, serious injury or
allegations of sexual assault. All
Ontario police services are under
a legal obligation to immediately
notify the SIU of incidents of
serious injury, allegations of
sexual assault, or death involving
their officers.

Incidents which fall within its
mandate must be reported to the
SIU by the police service
involved and/or may be reported
by the complainant or any other
person.

The SIU is also notified of
incidents by complainants
themselves or their families,
members of the media, lawyers,
coroners and those in the medical
profession. Any member of the
public can also notify the SIU of
an incident by calling the SIU

4% Northern Ireland Human Rights Commission, Report pursuant to Section 69 (1) of the Northern Ireland Act 1998 reviews the adequacy and effectiveness of law and practice relating to the protection of Human Rights in

Police, p.2, June 2012

%% The Police Act of 1998, s. 52(3)
4% 7 8 Regulation 6(2) of the RUC (Complaints etc) Regulations 2000
407 Id

4% AJHRC/16/52/Add.3, Human Rights Council, Sixteenth session findings and recommendations of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment on his mission to Jamaica,

12 to 21 February 2010
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in person, in writing or phone; a

Complaints can also be made
directly to police officers who
have a duty to report them to
OPONI.*%®

switchboard can be reached 24/7.

expected to inform INDECOM, ...
There has been more (and less)
compliance with this requirement by
police, but interestingly, citizens who
witness police shootings are
increasingly calling to report them
on INDECOM's hotline.”**°

directly..

4% OPONI interview by TSPC researchers Bakhtiyor Avezdjanov and Sarah King, Belfast, Northern Ireland, 3 December 2013

410 Meeting with INDECOM leaders, October 23, 2013. And Personal communication via email between TSPC researcher MK and the NGO Jamaicans for Justice, November 19, 2012
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What are the
mechanisms

Chart of alternative practice model countries

Despite  many  disparate  investigatory
mechanisms, no centralized system for
investigation of complaints has been set up.
Each ministry and government agency (Mol,
Ministry of Justice, Ministry of Health Care,
Ministry of Education and Science, Ministry
of Labor and Social Policy, SAR and the State
Agency for Child Protection) has its own
complaints follow-up system, including for
investigation of alleged acts of torture by
officers of these institutions. If an internal
body finds that an offender must be criminally
charged, it can file a complaint with the
prosecutor’s  office, but it  cannot
independently prosecute claims. “*

In 2008 the Internal Security Directorate was
established. It is directly subordinated to the
Minister and is to perform internal control on
the  officers’ performance, including

On Jan 16, 2001, the Georgian Minister of
Internal Affairs created Human Rights Units
(HRU) to be located within the Ministry of the
Interior. “® The Human Rights Unit of the
Ministry of Internal Affairs is also actively
involved in the process of internal monitoring.*"

The Main Division of Human Rights Protection
and Monitoring Unit, is contained within the
administration of the Ministry of Internal
Affairs. The HRU works closely with the Public
Defender’s Office, under the Ombudsman.
They cooperate to tasked with identify illegal
actions committed by Ministry of Internal

Affairs personnel, including human rights
violations, and handling individual citizen
complaints.

To fulfill the requirements set forth in the
OPCAT, Georgia created the National

The Reform Act contained provisions to
establish an Investigative = Committee
attached to the Prosecutor’s Office within
the existing prosecutorial system.**

However, in practice the Investigative
Committee showed the need for a clearer
separation of the functions of prosecutor’s
supervision and pretrial investigation
powers.”> NGOs have stated that the
prosecutor’s offices do not show initiative in
starting investigations on torture cases.

The Russian Government established the
Investigative Committee as a separate,
independent body outside of the existing
prosecutorial system, in an attempt to deal
with the perceived and practical issues of
independence of the prosecutor’s office in

411 Criminal Code of Procedure of the Republic of Bulgaria, Section 24 (1).
42 The division was created by Decree N10 of the Minister of Internal Affairs of January 16, 2001;
4% The division was created by Decree N10 of the Minister of Internal Affairs of January 16, 2001;
#14 The 5™ periodical report of Russia to the Committee Against Torture, online: http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf, para. 250.
“15 The 5™ periodical report of Russia to the Committee Against Torture, online:
CICIG (agreement between Guatemalan gov't and UN) - CICIG Commissioner submits periodic reports to the UN Secretary General; not sure about complaints, to UNDPA, or SG's office?

, para. 251.
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prevention of torture.

Preventative Mechanisms (NPM) to undertake
all effective measures to fight against ill-
treatments, particularly investigate all facts of
ill-treatments, punish offenders and give
compensation to victims.

investigating police abuse cases.

When they were
formed

In the 2008 amendments to the MIA, the
position of police investigator was introduced.
This was aimed at expanding the range of
investigating authorities and ensuring the
timely, lawful and efficient investigation in
the pre-trial phase.

On Jan 16, 2001, the Georgian Minister of
Internal Affairs created Human Rights Units
(HRU) to be located within the Ministry of the
Interior.**°

In April 2012 special departments were
created within the Investigative Committee
for the specific purpose of investigating
crimes allegedly committed by police and
other law enforcement officials, though the
Committee has not made public whether any
clear and exhaustive criteria exist for referral
of cases to these special departments.

Oversight and
monitoring

In the event that violations are established, the
management of the respective facility is given
binding instructions to rectify these, unless
they constitute a criminal offence. It is also
an established practice for the relevant district
prosecutor’s office report on any incidents in
prison facilities, and specifically on instances
of use of force and auxiliary devices against
inmates.  Timely  whistle-blowing  and
notification of the institutions of alleged or
suspected torture by officers of these
institutions is the right of the aggrieved party

In 2007, in order to enhance the fight against
torture, inhuman and degrading treatment as
well as improve and coordinate monitoring of
the relevant reforms, an Inter-agency
Coordinating Council against Torture and Other
Cruel, Inhuman or Degrading Treatment or
Punishment was established via Presidential
Decree No. 3691. The Council has defined
certain important objectives that included
preventive measures, protection and
rehabilitation of the victims of torture and

In  January 2011, the Investigative
Committee was instituted as a stand-alone
agency, accountable directly to the

President, on a par with the Prosecutor’s
Office.*”

The Investigative Committee exercises its
powers independently of central and local
government Dbodies and civil society
associations, is required to be in compliance
with  Russian legislation. In addition,
exerting pressure on the Investigative

418 The division was created by Decree N10 of the Minister of Internal Affairs of January 16, 2001;

84




but also of the media and non-governmental
organizations.**’

Timely whistle blowing and notification is the
right of aggrieved party and also media, NGO.

NGOs are given opportunity to exercise
public control over MOI bodies.**®

In all ministries and other institutions
concerned by the provisions of Article 13 of
the Convention, there are internal control
bodies in place whose functions include
receipt of, and follow-up on, complaints and
queries.

The Code of Ethics of police staff and
Instruction No. 1z-1711 of 15 September 2009
contain specific obligations for the police to
report to their superiors acts of violence or
inhuman or degrading treatment

Further, the Ministry of Justice has issued
specific instructions concerning the obligatory
reporting of injuries observed on persons
admitted to prisons and investigation

capacity-building of law enforcement officials to
investigate allegations of ill-treatment. In
addition to that, the council aimed to facilitate
cooperation among governmental agencies,
international and non-governmental sector as
well as support to the creation of the National
Preventive Mechanism.

The HRUt was created in the Department of
Supervision over Prosecutors’ Activities in the
territorial organs of the Ministry of Interior of
the Chief Prosecutor’s Office of Georgia.*°One
of the main aims of the Unit is to: “Monitor and
react to the information regarding the alleged
violations of human rights, identify and respond
to the facts of torture, inhuman, cruel and
degrading treatment or punishment which took
place at the Prosecution Services, pre-trial
detention facilities, prisons and other places of
restriction of liberty.”*?°

On a daily bases the Human Rights Protection
Unit of the Chief Prosecutor’s Office of the
Ministry of Justice receives information from
the Penitentiary Department of the Ministry of
Corrections and Legal Assistance of Georgia on

its staff to influence or
423

Committee and
impede its work is a punishable offense.

Units and its staff would answer only to the
central office of the Investigative Committee
of Russia and would not be accountable to
the leadership of district departments,
regional or district offices of the
Investigative Committee of Russia.

“Public control over securing human rights
in facilities” established supervising Public
Commission — has right to enter detention
centers after notification of Director without
screening. In reality Commissioners are
screened and get refusal.***

422 Alternative report of Amnesty International to CAT review of 5™ periodical of the Russian Federation, October 2012, p. 5.

47 CAT/CIBGR/4-5, p. 25.
48 CAT 2010 p 25

“presidential Decree #68 of March 31, 2009
420 Decree of the Minister of Justice # 275 regarding the Statute of the Department of Legal Security of the Prosecution Service of Georgia, Article 4 (3) (a).
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detention facilities

data concerning on all facts of bodily injuries of
prisoners.*?

Reporting
requirements

There is an Inspectorate Department under the
Supreme Cassation Prosecutor’s Office, and
similar control bodies (inspectorates) also
operate with appellate prosecutors’ offices
around the country. These perform
inspections in relation to incoming violation
reports or established omissions or
irregularities. The results of monitoring, as
well as of disciplinary inspections of the
performance of duties of service, are
summarized and analyzed, and the relevant
proposals are submitted to the Prosecutor
General for adoption of disciplinary and other
punitive measures.

The Prosecution HRU systematically collects
information from the Ministry of Corrections
and Legal Assistance related to the bodily
injuries of the prisoners inflicted by the time of
placement at the penitentiary establishment.
Based on the given information, Prosecution
HRU conducts visits to the places of deprivation
of liberty in order to prevent ill treatment, and in
cases where inhuman treatment exists, unit
ensures to correspond by taking relevant
steps.“*For the purpose of dissemination of
information, the web-page on the Human Rights
Protection Unit was created within the web-site
of the Chief Prosecutor’s Office where relevant
information is provided on Unit’s activity and
contact details.*?

Funding

As these mechanisms are not stand alone investigation units created solely for the investigation of torture, their funding structure is not

included here

Powers

423 The 5" periodical report of Russia to the Committee Against Torture, online: http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf para. 254.

4 public Verdict, http://www.publicverdict.org/topics/library/10137.html, April 3, 2012. Originally titled in Russian: IIpemioxenus mo cnemmonpasaenenmio B CKP 10 pacclelOBaHHIO TPECTYIUIEHHH, COBEPIICHHBIX

COTPYIHUKAMH IIPAaBOOXPAHUTEIHHBIX OPTaHOB.

2! |Implementation Report of 2008-2009 Action Plan against Torture, Inhuman, Cruel and Degrading Treatment or Punishment in Georgia (Report period June 12 2008 —December 31 2009) p. 6

“%The Report on Implementation of 2011-2013 Action Plan for the Fight Against Il treatment in Georgia
% Decree of the Minister of Justice # 275 regarding the Statute of the Department of Legal Security of the Prosecution Service of Georgia, Article 4 (3) (a).
See at: http://www.justice.gov.ge/index.php?sec_id=250&lang_id=GEO
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The Law on the Ministry of Interior (LMol)
contains a list of grounds on which a person,
including a criminal suspect, may be detained
by the police on their own authority for a
maximum of 24 hours.*”” However, a
prosecutor may order the detention for up to
72 hours of an accused person with the aim to
bring him/her before the court competent to
remand persons in custody.*®® Hence, the total
period during which persons may be deprived
of their liberty prior to being brought before a
judge is 96 hours. Detention with a judicial
permission can last up to two years.*?

The MIA HRU systematically carries out the
internal monitoring of TDIs and monitors the
health condition of persons placed there.

The existence of a Public Defender office, under
the Ombudsman, which is tasked with
identifying illegal actions committed by
Ministry of Internal Affairs personnel, including
human rights violations, and handling individual
citizen complaints. In Georgia's case, it
cooperates closely with the Main Division of
Human Rights Protection and Monitoring Unit,
which is within the administration of the
Ministry of Internal Affairs

The Human Rights Unit of the Ministry of
Internal Affairs is also actively involved in the
process of internal monitoring

The Investigation Committee officials are
investigating as  conventional  crimes
(murder, rape, etc.), and official misconduct,
including against police and other law
enforcement agencies, which in turn
exercises operational support  for
investigators for ordinary criminal cases. As
a result, receiving complaint about the
misconduct by an employee of such an
agency, the investigator of the SKR was
actually forced to investigate the case
involving a "colleagues”, which eliminates
the objectivity and independence of the
investigation.

Relation to
Prosecutor

Reports of investigations into abuse are
conducted by the Inspectorate Department,
which is a part of the Prosecutor's Office.

Prosecutors supervise the pre-trial
investigation and can give mandatory
instructions and even undertake investigation
directly.**® Under the 2006 CPC, police must
inform prosecutors within 24 hours of any
criminal investigation that has been opened.**

The Office of Prosecutor General of Georgia
conducts the investigation that lead to a judicial
prosecution. However, all pertinent ministries
have an internal human rights unit which
investigates violations within the relevant
agency. Ministry of Internal Affairs also has a
General Inspection unit, which is tasked to
identify human rights violations and other illegal

Until 2011, the Prosecutor’s Office was
responsible both for investigating suspected
serious crimes and prosecuting these in the
courts (in 2007 the newly created
Investigative Committee carried out the
investigation function, however, it remained
a sub-division within the Prosecutor’s
Office). In January 2011, the Investigative
Committee was instituted as a stand-alone
agency, accountable directly to the President

“2" The Law on the Ministry of Internal Affairs of Bulgaria, Section 63.

428 Criminal Procedure Code of Bulgaria, Section 64 (2).

2 The U.S. State Department, Report on the Republic of Bulgaria, 2011.
4% Criminal Code of Procedure of the Republic of Bulgaria, Section 46 (2).
431 Criminal Code of Procedure of the Republic of Bulgaria, Section 212.
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actions committed by Ministry of Internal
Affairs and send investigative results to the
Prosecutors’ Office of Georgia.

Pursuant to Section 205(2) of the Criminal Code
of Procedure (CPC), public officials are under a
legal obligation to immediately inform the
prosecutor’s office of any facts related to a
criminal offence, which may have come to their
knowledge.

In 2005, the Prosecutor’s Office become part of
the Ministry of Justice. It issues Guidelines on
Preliminary Investigation into allegations of
torture, inhuman and degrading treatment,
recommendations of international experts.

on a par with the Prosecutor’s Office.**

Structure and
staffing

The Internal Security Directorate oversees the
MIA; the Inspectorate Department within the
Prosecutor’s Office monitors and disciplines
officials of the prosecutor’s office; the
Supreme Judicial Council; and the Social
Support  Directorate  within  the  Child
Protection Department.

A monitoring group was created within the main
HRU, which consists of four persons and carries
out unexpected visits to all TDIs throughout
Georgia.**®

A Public Defender’s office exists under the
Ombudsman. It is tasked with identifying illegal
actions committed by personnel of the Ministry
of Internal Affairs, including human rights
violations. It also handles individual citizen
complaints. It cooperates closely with the Main

On April 18, 2012 the head of the SKR
signed Order Ne 20 on the establishment of a
special unit to investigate crimes committed
by law enforcement officials. According to
the order, it allocated 60 investigators across
the country and should not only investigate
criminal cases, but also to carry out pre-
investigative checks on all incoming
allegations.**

Specialized investigative departments were

432 Alternative report of Amnesty International to CAT review of 5" periodical of the Russian Federation, October 2012, p. 5.
“3 The Report on Implementation of 2011-2013 Action Plan for the Fight Against Ill-treatment in Georgia, released by the Ministry of Justice of Georgia, p 2-3, 2012.
4% Resume of the Russian NGO Shadow report to UN CAT 2006-2012 eng. p. 7]
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Division of Human Rights Protection and
Monitoring  Unit, which is within the
administration of the Ministry of Internal
Affairs.

According to experts in the Council of Europe,
an Independent Investigative Body is about to be
established, but to date this has not occurred.

created at the level of every Federal District
as well as, separately, in Moscow, in the
Moscow Region, and in St. Petersburg, and
at the central apparatus of the Investigative
Committee*®

Mechanism of
complaints

The law guarantees easily accessible and
confidential complaint mechanisms.

Detainees may independently collect and
submit evidence of abuse, including medical
evidence; this is given the same weight in
court as evidence procured by the state and
prosecution.

Detainees have the right to submit complaints
and petitions to UN and Council of Europe
human rights bodies; the prison administration
has no right to open and check these.

To ensure that the factual moment of
detention is reported, the detention registry
forms include two boxes — one for the factual
detention and the other for when a detainee is
brought into a police station.

No centralized system for investigation of
complaints has been set up because each
Ministries and government agency (MOI,

In case a detainee makes any kind of complaint
against the detaining officer or employee of
TDI, the monitoring unit immediately sends the
complaint, and any appended document, to the
chief monitoring body of Ministry of Internal
Affairs — General Inspection, which is tasked to
identify human rights violations and other illegal
actions committed by the MIA staff, as well as
to handle individual complaints of the citizens.
General  Inspection investigates offences
committed by the staff of the MIA based on the
disciplinary regulation of MIA and Police Ethics
Code. All complaints transferred to General
Inspection by the monitoring unit are sent to the
Prosecutors’ Office of Georgia, which initiates
an investigation.

The law guarantees easily accessible and
confidential complaint mechanisms.

The Ministry of Corrections and Legal
Assistance initiated a practice, where special

Detainees have the right to address
proposals, applications, and complaints to
central and local government bodies and
civil service organizations. Those addressed
to a procurator, court or other state body
empowered to monitor places of forced
detention, the Human Rights Commissioner
of the Russian Federation, the human rights
commissioners of the constituent entities, the
pubic watchdog commissions or the
European Court of Human Rights are not
censored and are forwarded to the addressee
without delay.

Judicial bodies, law enforcement agencies,
central and local government bodies, civil
society organizations and associations, and
the Human Rights Commissioner of the
Russian Federation and the human rights
commissioners in the constituent entities
cooperate in the review of these

4% There are eight Federal Districts in total, between them encompassing the whole of the Russian Federation.
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Ministry of Justice, Ministry of Health Care,
Ministry of Education and Science, Ministry
of Labour and Social Policy, SAR and the
State Agency for Child Protection) has its
own complaints follow-up system, including
for investigation of alleged acts of torture by
officers of these institutions.

Bulgarian legislation contains a number of
provisions concerning action to be taken with
respect to reporting cases of ill-treatment.
Pursuant to Section 205(2) of the Criminal
Code of Procedure (CPC), public officials are
under a legal obligation to immediately
inform the prosecutor’s office of any facts
related to a criminal offence, which may have
come to their knowledge. Further, the
Ministry of Justice has issued specific
instructions  concerning the  obligatory
reporting of injuries observed on persons
admitted to prisons and investigation
detention facilities.

complaints envelopes are disseminated to the
prisoners.”® The complaint envelopes clearly
explain the rights of the persons deprived of
liberty apart from being used merely as
envelopes. The prohibition of torture, inhuman,
severe or degrading treatment is on the top of the
list of rights. Special boxes are installed for
depositing the complaint envelopes. The
operation of these boxes is monitored by social
service, internal monitoring bodies of Ministry
of Corrections and Legal Assistance and Public
Defender. The complaint envelopes are
numbered and the correspondence is registered
in special registration journal..*’

submissions.

While there is an established protocol for
receiving these complaints, detainees in
some oblasts have no feasible way to file a
complaint against torture or abuse, have
their applications and complaints routinely
searched and examined, and try to submit
their complaints and applications via
unofficial channels such as through relatives,
defense lawyers, or themselves after being
released. That said, some detention facilities
do provide measures to eliminate obstacles
put in place by their personnel to submit
complaints, such as by special post boxes.

4% See also: The United Kingdom- Her Majesty's Prison Order #2510 Prisoner's Request and Complaints Procedures, Feb. 21, 2002. Northern Ireland- official government page explaining prison complaint mechanisms,
including info on complaints boxes: http://www.nidirect.gov.uk/make-a-complaint-to-prison-service; India- complaint boxes are installed in only certain federal regions. By way of example, the Times of India details how 1,000
complaints boxes were installed in Mumbai. http://articles.timesofindia.indiatimes.com/2012-11-26/mumbai/35366412_1_complaint-boxes-police-stations-satyapal-singh

37 The Report on Implementation of 2011-2013 Action Plan for the Fight Against Ill-treatment in Georgia, released by the Ministry of Justice of Georgia in 2012.
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The Office of
the Prosecutor
has the
ultimate
responsibility,
under the
Constitution
for all
investigations
leading to

prosecutions.

In addition to
investigation
of complaints,

2012

The Office of
the Prosecutor
retains
ultimate
oversight
responsibility
for
investigations
The National
Center for the
Prevention of
Torture must
report annually
to the Jogorku

The
National
Center for
the
Prevention
of Torture
is state
funded.

12 330 500
COM wWere
allocated
for 2014.
439

All other
investigativ
e activities
are funded
via the total

The Kyrgyz Republic

The law on the
NPM aims to create
“a system for the
prevention of
torture and other
cruel, inhuman or
degrading treatment
or punishment of
persons detained in
places of
deprivation of or
restraint of liberty.”
The law also aims
to create and define
the procedures of
organization and
functioning for an
independent center

In addition to the
Constitutional
oversight, the law

on Prosecutor’s
Office of the
Kyrgyz Republic.

This law gives the
prosecutor powers
of supervision over
the legality of
holding  detainees
in custody as well
as supervision of
the conditions of
that  detention.*"
Those powers of
supervision

include, among

Bakyt Rysbekov
was appointed as
the first Director of
the National
Center. According
to the Law he will
serve in this
position for a two-
year term.

The National
Center has begun to
take action by
appointing the
members of the

Current Kyrgyz law does
specify that a suspect has
the right to file complaints
about actions of an
investigator  conducting
preliminary investigation,
actions and decisions of
the investigator,
prosecutor.** These
complaints can be filed by
a complainant, defense
council, legal guardian or
designated representative.
A decision by a judge as
to the lawfulness of the

4% http://ww.tushtuk.kg/society/10645_v_2014_iz_gosbyudjeta_na_soderjanie_natstsentra_po_predotvrascheniyu_pyitok_vyideleno_bolee_12_min_somov/

! Law on Prosecutor’s Office of the Kyrgyz Republic, Article 37.

43 Kyrgyz Criminal Procedural Code Chapter 6. Participants of Criminal Proceedings Defending their rights and interests or the rights and interests of people they represent. Article 40(12) Rights and Responsibilities of the
Suspect (2013); 40 (12) to lodge complaints against actions of investigative bodies, actions and decisions of the investigator, prosecutor. Kyrgyz Criminal Procedural Code Chapter 6. Participants of Criminal Proceedings
defending their rights and interests or the rights and interests of people they represent. Article 56 (10) Rights and Responsibilities of a Civil Defendant (2013) 10) to serve pleadings, make complaints against actions of the
investigator, actions and decisions of the investigator, prosecutor, court. Actual Text 40(12) npuHOCHTb *kao0bl Ha AEHCTBHS pabOTHHKA OPraHOB JIO3HAHWS, JASHUCTBUS U PEIIeHHs cienoBaTels, npokypopa. Kyrgyz Criminal
Procedural Code Chapter 6. Participants of Criminal Proceedings defending their rights and interests or the rights and interests of people they represent. Article 56(10) Rights and Responsibilities of a Civil Defendant (2013);

10) BeICTYIIaTh B IPEHUSX CTOPOH, IIPHHOCUTB 7KaJI00bl Ha ACHCTBUS paOOTHUKA OpraHa J03HAHUS, IEHCTBHS U PEIICHHS CIICA0BATENs, IPOKYpOpa, Cya.
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the Kyrgyz
Republic
recently
adopted  the
National
Preventative
Mechanism.
On July 12,
2012, the
President
signed the law,
passed by
Parliament on
June 8, 2012,
to create the
National
Center to
Prevent

Torture  and
other
Inhumane and
Degrading
Treatment and
Punishment.**®

Kenesh.

respective
budgets for
the Office
of the
Prosecutor
or other
relevant
ministerial
activities.

for the monitoring
of detention centers
and the prevention
of torture, to be
named the
“National Center of
the Kyrgyz
Republic on
Prevention of
torture and other
cruel, inhuman or
degrading treatment
or punishment”.**
According to the
Law:

develop a strategy
for the prevention
of torture and ill-
treatment and
improve detention
conditions,
coordination and
monitoring of its
performance,
participation in its
implementation;
ensuring the
effective

other things, the
authority to visit
the institutions,
interrogate
detainees, examine
materials from the
investigation, and
ensure that the
administration  in
places of detention
observes the rights
of detainees.**

coordination
council as well as
hiring some of the
required staff.

According to the
Law, staff will
include:

1) Deputy Director
(1 unit);

2) Department of
preventive visits

* Head of
Department - Chief
Expert (1 unit);

* Expert (2 units);
3) Coordination
Division,
organizational and

analytical work

» Head of

actions must be made
within 5 days.**
However, there are few
details about how this
right can be not only
ensured, but made
meaningful. It is further
unclear how this right is
operationalized as it
relates to complaints
against arresting
authorities while a suspect
is in custody.

If a detainee makes a
complaint about torture,
or other form of abuse, at
the hands of state
officials, that complaint
may be investigated by
the same investigatory
structures responsible for
the investigation of the

% United States State Department Bureau of Democracy, Human Rights and Labor; Country Reports on Human Rights for 2012, Kyrgyz Republic; http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/#wrapper; The law of

the Kyrgyz Republic “On the National Center of the Kyrgyz Republic on prevention of torture and other cruel, inhuman or degrading treatment or punishment.”
40 [ aw of the Kyrgyz Republic “On the National Center of the Kyrgyz Republic on prevention of torture and other cruel, inhuman or degrading treatment or punishment,” 12 July 2012 N 104.

2 Law on Prosecutor’s Office of the Kyrgyz Republic, Article 38.

44 Kyrgyz Criminal Procedural Code, Part V. Motions and Petitions, Section 15 Appeal from Actions and Decisions of State Bodies and Officials Administering Proceedings on a Criminal Case, Article 131(3) Complaints
Against Actions or Decisions of an Investigator or Procurator. (3) 3) A judge shall check the legality and validity of the action (or inaction ) and decisions of the investigator, prosecutor, not later than five days from the date of
receipt of the appeal at the hearing with the participation of the applicant and his counsel , legal representative or representative, if they are involved in a criminal case , other persons whose interests are directly affected by the
appealed action ( or inaction) or the decision , as well as with the participation of the prosecutor. Absence of the persons, timely informed of the time of the complaint, and who do not insist on its consideration with their
participation, shall be an obstacle for the consideration of the complaint by the court. Actual Text: Cymbst mpoBepsieT 3aKOHHOCTb U 0OOCHOBAHHOCTH EHCTBHIA (0€3/1eHCTBHUS) M PEIICHHI CIIeI0BATENs, IIPOKYPOpPa HE TO3/IHEE
YEeM Y€pEe3 IIATh CYTOK CO AHS IOCTYIUICHUS )KaJ'IO6I>I B Cy)le6HOM 3acClaHuU C yJaCTHEM 3asBUTECIIA U €TI0 3alllUTHUKA, 3aKOHHOI'O NPEACTAaBUTECIIA WJIN NPEACTABUTEIIS, €CJIUM OHU YJAaCTBYIOT B YIOJIOBHOM J€JI€, MHBIX JIUL, YbH
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functioning of a
system of regular
preventive visits;
development and
implementation of
educational and
training activities;
contribute to
improving the legal
and regulatory
framework;
interaction with
public authorities to
ensure efficient
operation;
forming public
intolerance to
torture and ill-
treatment;
promote
international
cooperation in the
fight against
torture.

Department - Chief
Expert (1 unit);

* Expert (4 units);

4) Documentation
Specialist (1 unit);

5) Executive
Assistant (1 unit);

6) Accounting (1
unit);

7) Financial and
economic activity
(1 unit).

original ~ criminal, or
administrative, inquiry**

HMHTEPEChl HEMOCPEICTBEHHO 3aTPAarkBalOTCs 00KalyeMbIM JeiicTBHEM (Oe3IeHCTBUEM) WM PEIICHHEM, a TaKKe C y4acTHeM NMpokKypopa. HesBka jmi, CBOEBPEMEHHO M3BEIICHHBIX O BPEMEHU PACCMOTPEHUS JKaJoObI U HE
HacTauBalOIIMX Ha €€ pPaCCMOTPEHUH C UX YYaCTUEM, HE ABJIACTCA NPEHATCTBUEM JUIA PACCMOTPEHUSA >KaJ'I()6LI Cya0M.

45 Code of Criminal Procedure Chapter 2 Article 8 of the Participation of the prosecutor in criminal proceedings (1) Supervision of the correct and uniform application of legislation bodies exercising operative investigation and
effect, provided the Prosecutor's Office of the Kyrgyz Republic within its competence
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Proposed Amendments — Criminal Procedural Code of the Kyrgyz Republic

Current law - Russian version
Pycckas Bepcus HacTosiiero Kogekca

Proposed version in Russian
PCCKaﬂ BGCI/IH HeJIaFaeMbIX ‘laCTeﬁ

Proposed version in English

AHrJmiickas BeEpcus npeajiaracMbix

dacrei
Cratbs 5. Cratbs 5. Article 5.
OmnpeneneHre OCHOBHBIX MOHSTHIA, OnpezeneHre OCHOBHBIX MTOHATHUH, Definitions of basic concepts contained in
coaepkanuxcs B HactosieMm Komekce coaepkanuxcs B Hactosiiem Koaekce this Code:

OCHOBHBIC ITOHSTHS. OCHOBHbBIC TIOHSTHUS:
3az(ep>KaHne- 9TO OIrpaHUYCHUE CBO6OI[LI
NEPCABMIKCHHA JIMIAa CJICA0BATCIIEM UJIN 11O
€ro MOPY4YCHUIO OPraHoM JO3HAHUA.

Detention- limitation of a person’s freedom
of movement by investigator or by inquiry
body on his/her behalf.

Moment of detention- moment of

limitation of a person’s freedom of
movement by investigator or by inquiry body
on his/her behalf

MomMmeHT 3aep:KaHusl - ’TO MOMEHT
OTpaHWYCHUS CBOOOIBI TICPEABMKCHHUS JTUTIA
CIIEI0BATEIIEM WIIH 1O €r0 TOPYUYEHHIO
OPraHoOM JI03HaHHUS

Cratpga 39.
ITono3peBaemsblit

Cratbsa 39.
3anepxannsbiit/[1ogo3peBaeMbrit

Article 39.
Detainee/Suspect

(1) TTomo3peBaeMbIM sABJISIETCS
JIHTIO:

(1) 3anepxaHHBIH (1) Detainee

1)B OTHOIIICHHH, KOTOPOTO BO30YXIEHO 1) xak TOJILKO JIUIIO cTaHoBHUTCS | 1) Once a person becomes a detainee and

YT'OJIOBHOC ICJIO;

3aZICPKaHHBIM OHO OCTAacTCA B CTATYCC

remains a detainee until  he/she

2) B OTHOIIEHUH KOTOPOTO 10 3aJIep)KAHHOTO J0 TeX TIOp, IMOKa He understands that he/she has regained
MOJIO3PEHUIO B COBEPIICHUH MPECTYILICHHSI noWMeT, 4To  oOJiajaeT  TOJHBIM complete control over his/her freedom of
MIPUMEHEHO 3ajIepiKaHue 10 U30paHus KOHTPOJIEM  HaJx CBOeH  CcBOOOIOI movement or until he/she becomes a
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MCPBI IPECCUCHUA.

(2) Opran cnencTBust HE BIIpaBe

JepKaTh 3aJCPKAHHOTO B TTOJIOKECHUH 110103
peBaemoro cBbiiie 48 yacos. K MoMeHTY uct
€YCHUS YKA3aHHOTO CPOKA OPTaH CIIEIICTBUS
00s13aH OCBOOOUTH 3aJIeP’)KAaHHOTO JINOO Tpe
IBSIBUTh OOBUHEHUE U M30paTh Mepy Ipeced
enus. [Ipu HeoOxoauMocTH n30paHus B
OTHOIICHUU OOBHHSEMOTO MEPhI IIPECCUCHUS
B BU/IE 3aKIIIOYEHUS TOJ] CTPAKy HIIN
JIOMAIIHETO apecTa CJIe0BaTelb ¢ COTJIacus
MPOKYypopa oOpaliaercs_c XoaTaiicTBOM B
CyIl B TIOPSIKE, YCTAHOBJICHHOM YTOJIOBHO-
npoueccyanbHbiil Kogexcom KP.

(3)Opran cneactBus 00513aH yBEIOMUTD
OJIM3KUX POJICTBEHHUKOB 3aJIEPKAHHOTO O
BPEMEHHU U MECTE €r0 COAEPIKAHMUS.

(4) JIuuo nepecraet nMpeObIBaTh

B TIOJIO’KEHHH T10/103PEBAEMOTO C

MOMEHTA BBIHECEHUSI OPTaHOM CIIEAICTBUS IO

CTAQHOBJICHUS O MIPEKPAIIEHUH YTOJIOBHOTO /1€
JIa WM MPUBJICYEHUH €T0 B KaUeCTBE OOBHHS

eMOro.

(B penakuuu 3akonoB KP ot 25 utons 2007
rona N 91, 14 urons 2008 roga N 142)

NEPCABUKCHUA 100 J0 TOro, Kak OH/OHa
CTAHOBUTCA IIOJ03PCBACMbBIM;

2) JnuI0/ OpraH CIEACTBUS, OCYIICCTBUBIICE
3ajiep)kaHue, — 00S3aHO  HEMEJICHHO
YBEIOMHTh  KOOPJHHHUPYIOIIETO MU
JICKYPHOTO aliBoKara o
rapaHTHUPOBAHUIO OecrmaTHOU
FOPUMYECKOM TTOMOIIM M HE TPUCTYIATh
K JATbHEHIITIM POIeCCyaTbHBIM
JeUCTBHUSIM 0€3 IPUCYTCTBUS aJBOKATA;

(2) TTomo3peBacMbIM SBJISETCS JIULIO:

1) B OTHOIICHHH KOTOPOT'O BO30YXIEHO YTO
JIOBHOE JIEJIO;

2) B OTHOIICHHH KOTOPOT'O IO MOA03PEHUIO
B COBEPIIICHUH MPECTYIUICHUS IPUMEHEH
0 3ajIep>KaHue 10 U30paHus
MEpBI TPECEUCHUS;

3) Jlumo mepectaer mpeObIBaTh B CTaTyCe
MOI03PEBAEMOT0 C MOMEHTa BBIHECEHUS
OpraHoOM CIEACTBUS TOCTAHOBIIEHUS O
MpEKpaIeHUH YrOJOBHOTO JieJia WM
MPUBJICYCHUHN ero B KayecTBE
OOBHHSIEMOTIO.

(3) Opran cieacTBus He BIpaBe AEPKaTh
3ajIep’KaHHOTO B
cTaTyce 1moI03peBaeMoro cBbiiie 48 gaco
B. K MOMEHTY HCTEYEHHUS YKA3aHHOTO CP

suspect;

2) the person / investigation body exercising
detention shall immediately notify the
coordinating or duty counsel by
guaranteed free legal aid and not to
initiate further proceedings without a
advocate’s presence;

(2) A suspect is a person:

1) against whom a criminal
launched;

2) in respect to whom, on suspicion of
committing a crime, detention is applied
as a preventive measure;

case was

3) a person ceases to be a suspect from the
moment when investigation body decides
to discontinue the investigation of a
criminal case or when he is brought in as
a defendant.

(3) The investigating body is not entitled to
keep the suspect detained for more than
48 hours. By the time of expiration of
that period, the investigating body must
release the suspect or indict him and

95




OKa OpraH CJIeJICTBHs 00513aH 0CBOOOINUTH
10JI03PEBACMOT0

100 MpeabIBUTh OOBUHEHUE U N30paTh

Mepy npecedenus. [Ipu HeoOXomumMocTu
n30paHus B OTHOIIEHWH OOBHUHSIEMOTO
MEpbl TMPECeUeHUss B BUJEC 3aKITFOYCHUS
MOJl CTPaXy WM JIOMAallHEro apecTa
CJIeIOBaTEIb oOparmaercs c
XOJaTaCTBOM B Cyld B  IOPSIKE,
YCTaHOBJICHHOM HacTosmmM Komekcom.

choose a preventive measure. If it is
necessary, for the accused to be
remanded in to custody or house arrest,
the investigator must request permission
from the court in the manner prescribed
by this Code.

Cratbs 40.
[IpaBa 1 00s13aHHOCTH TIOJI03PEBAEMOTO

(1) ITomo3peBaeMblii KMEET MPaBO:

1) 3HaTh, B 4YEM OH IIOJIO3PEBACTCS;
2)[OTY4YUTh KOIUU TOCTAaHOBJICHUS

0 BO30Y)XJICHUH IIPOTHB HETrO

YrOJIOBHOTO JIeNIa, IPOTOKOJIA 3a/1epKaHMs;
3)H0ay4YUTh TUCBMEHHOE Pa3bsiCHEHNE

€ro IMpas;

4) UMeTh 3alUTHUKA C MOMEHTA

IIEPBOTO JIONPOCa, a IIPU 3aJep KaHUuU

C MOMEHTa (aKTHUECKOTO JOCTABJIEHUS €T0 B
OpraH J03HaHUS;

5)aaBaTh MOKa3aHUs MIIM OTKA3aThCs

OT Jlauu MTOKa3aHus;

6) naBaTh MOKa3aHUSA HAa POJHOM S3bIKE WU
SI3bIKE, KOTOPBHIM BIIAJICET;

7)107B30BATHCS YCIyTaMu MEPEBOIUNKA;

1)

2)
3)

4)

5)

6)
7)

8)

Crarbs 40.
[IpaBa 1 00s13aHHOCTH 33A€P>KAHHOTO U
HI0I03PEBAEMOTO

38.Ilep)I(aHHBII71 MMECT NIPaBoO:

3HATb OCHOBAHUA JIA €TI0 3aACPIKAHUSA,
HE3aMCIJIUTCIIbBHO YBCAOMUTDH HNIn
C006H_[I/ITB CBOUM OIM3KUM nim
POACTBCHHUKAM 00 OCHOBAaHUAIX,
BPEMCHH U MECTC €I'0 3aJICPKaHNn;

HUMCTH 3allIMTHUKA

C MOMEHTA 3aJICPKAHUS;
MMETh MPaBO JOCTYIA IS agBOKaTa I0
ero wWiu ee BhIOOpY C MOMEHTa
(haKTHYEeCKOTO0 3aepKaHMUs;

HE J1aBaTh MOKA3aHUs IPOTUB ceO;
XPaHUTh MOJTYaHUE, MPEICTABIIATh
JI0Ka3aTelIbCTBA; OTKA3aThCs

OT JIa4y¥ IMOKa3aHui

JlaBaTh MOKa3aHUS HA POJHOM SI3bIKE WIIU

Article 40.
Rights and responsibilities of the detainee
and suspect

1) Rights of Detainee:

2) to know the reason for his detention;

3) right to immediate notification or

message to close ones and relatives about

the reasons for his/her detention, time and

place of detention;

to have an attorney from the moment of

detention;

access to lawyer of his/her choosing from

the moment of factual detention;

6) not to testify against oneself;

7) to remain silent; exhibit evidences;
withhold evidences;

4)

5)

8) to give evidence in native language or the

language he/she speaks;
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8) mpeacTaBiIATh JOKA3aTeNIbCTBA;

9) 3asBaATH X0/1aTaliCTBA U OTBOJBIL;

10) 3HaKOMHUTBCS C TPOTOKOIAMH
CJIEICTBEHHBIX JEHCTBUMN, IPOBEICHHBIX
C €r0 y4acTHEM, U [T0/1aBaTh

3aMeyaHusi, KOTOpbIE BHOCATCS B IIPOTOKOJL;
11) yuacTBOBaTh C pa3peneHus
CJIEIOBATENs B CIIECTBEHHBIX JEHCTBHUSX,
MIPOBOJIUMBIX MO €r0 XO/1aTalCTBY

WIN XOAaTalCTBY 3allUTHUKA JTHOO
3aKOHHOTO IPEJICTaBUTEIIS;
12)npruHOCHUTD XKanoObl Ha NEHCTBUS
paboTHUKA OpraHOB JO3HAHMUSI, NEHCTBUS
U PELIEHUS ClIe0BaTeNsl, IPOKYpopa.

(2) Tlono3peBaemslit 00s13aH:

1) IBIATHCS TIO BBI3OBY OpraHa,

BEYIIEr0 pacciieZlOBaHUE JIeNa;
2)[IOAUMHSATHCS PACTIOPSIKEHUSM CIIEI0BATEN

1, TIPOKypopa.

(3)ITomo3peBaeMblit MOXKET MOJBEPTaThCS
10 TpeOOBaHUIO OpraHa, BEIyLIero
pacciefoBaHue Jena:

1) nocMoTpy, a TaKKe JTUIHOMY OOBICKY;
2)BpaueOHOMY OCMOTPY, AAKTHJIOCKOIHPOBA
HUIO, 3aIle4yaTiIeHuIO,

U3BATHIO 00pa3lloB OHOJIOTMYECKOT0 IPOUCK
OX/1eHus (KpOoBH,

BbIJIEJICHUH U€I0BEYECKOT0 OPraHnu3Ma);

3) OCBUIETEILCTBOBAHUIO;

SI3bIKE, KOTOPBIM BJIAJICET;

9) moNB30BaTHCS YCIyraMu MEPeBOIIHKA;

10) moay4YHTh KOIMH IIOCTAHOBJIEHHUS O
BO30YXeHNH (BKJIrouUas M3noxenue
MpaB) COBMECTHO C JIIOOBIMU APYTHUMH
JIOKyMEHTaMH, K KOTOPBIM OH WUJIU OHA
OBLUTH TIPUYACTHBI
3HAKOMHUTHCS C TIPOTOKOJIAMH
CJICZICTBEHHBIX JICHCTBUIA, IIPOBEICHHBIX
C €ro y4acTHEM M M0/IaBaTh
3aMe4aHusi, KOTOPbIC BHOCSTCS B
POTOKOJT;

11) npuHOCUTH 5KaI00bI Ha AEHCTBHS
paboTHUKA OPTaHOB JO3HAHHUS, JCHCTBHS
U pEIICHUs CIIeIOBATes, TPOKypopa.

Cratps #
[IpaBa 1 00s13aHHOCTH MIOJI03PEBAEMOI0
1) Tlomo3peBaeMblii HIMEET MPABO:

2) Bce mpaBa MepedrcieHHble B CT.40
9.1;

3) mpeacTaBiATh I0KA3aTENbCTBA;

4) 3asBJISATH XOJaTaliCTBa U OTBOJIBI,

5) yuacTBOBATh C pa3pericHHs
CJIENOBATEIIS B CIIEACTBEHHBIX IEUCTB
USX, IPOBOJUMBIX IO €r0
XOJATalCTBY WJIM XOJAaTaliCTBY 3aIIUT
HHKa 100
3aKOHHOTO TIPE/ICTaBUTEIIS,

6) Ilomo3peBaeMblii 00s3aH:

9) use the services of an interpreter;

10)to receive a copy of the protocol of
detention(including statement of rights)
along with any other procedural
documents that he or she was a party to
review protocol of investigative activity

he was involved in, and submit
comments, which are included in the
report;

11) to lodge complaints against actions of the
inquiry, the actions and decisions of the
investigator, the prosecutor.

Article #
Right and responsibilities of suspect
1) Suspect has rights to:

2) Allrights listed in art. 40.1;

3) adduce evidence;

4) bring petitions and objections;

5) with the permission of the
investigator, participate in
investigation carried out at his/her
request or the request of defense
counsel or legal representative;

6) The suspect must:

7) to appear when summoned by the
investigating the case;

8) comply with the orders of the
investigator and the prosecutor;
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4) skcnepTH3se.

(4)[Tono3peBaeMbIii KMEET TAKKE APYTHE
IpaBa U HECET JIPYrue 00s3aHHOCTH,
peyCMOTpEeHHbIE HacTosmUM Konekcom.
(5)IIpu Kaxxq0M JIOCTaBICHUU MO/I03PEBAEMO
r'0 B H30JISTOP BPEMEHHOTO COJICPYKAHHUS,

a TaKKe MPH MOCTYIICHUH JKaTO0BI

OT HEro camoro,

€ro 3allUTHUKA, POJICTBEHHUKOB O IPHMCHEH
WU K HeMY (DU3HUYECKOT0 HACHIIHS CO
CTOPOHBI pA0OTHUKOB OPTaHOB JJO3HAHHUSI U
CIIC/ICTBUS OH TIOJUICKHT 0053aTEIILHOMY
MEIUIIMHCKOMY OCBHJICTEIILCTBOBAHUIO C
COCTaBIICHHEM COOTBETCTBYIOIETO
nokymenTa. OOs3aHHOCT TIPOBEICHHUS
MEIUIIMHCKOTO OCBUAECTEIHCTBOBAHMUS
BO3JIAraeTCsl Ha aIMUHUCTPAIINIO U30JIATOpa
BPEMEHHOT'O COJIEPKaHUS.

7) SIBJSITBCS 110 BBI30OBY OpraHa,
BEYILETO pacciieIOBaHUE JIeNa;

8) MOTYUHATBCS PACTIOPSHKEHHSIM CIIE/I0
BaTesl, POKYpPOpa;

9) Ilomo3peBaeMblii 110 TPEOOBAHUIO OPT
aHa, BEAYIIEro paccieoBaHue Jena,
MOJKET IMOJIBEPraThCsi:

10) nocMoTpy, a TaKIKE TUIHOMY OOBICKY;

11) BpaueGHOMY OCMOTPY, TaKTHIOCKOIIH
POBaHMIO, 3aIEUYaTIICHUIO,

U3BSITHIO 00pa3IoB

OHMOJIOTMYeCKOTr0 IPOUCXOXKICHUS (KPOBH

,

BBIJICJICHUI Y€JIOBEYECKOTO OpraHu3Ma);

12) ocBHIETEILCTBOBAHUIO;

13) skcnepruse.

14) TTono3peBaeMblit UMEET TaKKe IPYTH
¢ ImpaBa M HEeCeT JAPyTre
00513aHHOCTH, IPEAYCMOTPEHHBIE
Hactosmmm Konekcom.

15) [Ipu kaxa0M JOCTABICHUH MTOJI03PEB
aeMOoro B U30JISITOP BPEMEHHOTO COJIe
pxxanus (MBC),

a Tak)Ke MpH MOCTYIUICHUH KaJI00bI
OT HETO CaMoro,

ero 3alUTHUKA, POJCTBEHHUKOB O I
UMEHEHUH K HeMY (DU3HUYECKOTO WIIN
MHOT'O HACUJIMSI, CO CTOPOHBI
PaOOTHUKOB OPTaHOB JO3HAHUS U
CJIEZICTBUSL OH MOJJIEKHT
00s3aTeIbHOMY MEAUIIMHCKOMY
OCBUJIETEIHCTBOBAHHIO C

9) The suspect may be subjected to, at
the request of the agency conducting
the investigation:

10) frisk inspection, as well as a personal
search;

11) medical examination, fingerprinting,
photographing, seizure of samples of
biological origin (blood, secretions of
the human body);

12) examination;
13) Forensic Medical Examination

14) A suspect has other rights and carries
out other duties as provided herein.

15) Each time the suspect is brought to
the detention center, as well as a
complaint is received from his/her,
lawyer, relatives of the application to
him/her of physical violence on the
part of employees of inquiry and
investigation, he/she shall be subject
to mandatory medical examination
with records. The duty of medical
examination rests with the
administration of the detention
facility, and results should be
promptly informed to applicant.
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COCTaBJICHUEM COOTBETCTBYIOIIETO
nokymeHTa. O0s13aHHOCTh
MIPOBEJICHUS MEIULIMHCKOTO
OCBUJICTCIILCTBOBAHUS BO3JIAracTCs
Ha aJIMUHUCTPALIHIO H30JISTOpa
BPEMEHHOT'O COJICPKAHUS,
pe3yJIbTaThl KOTOPO HEMEUICHHO
COO0IIAETCS 3aIBUTCIISAM.

Crartbs 44.
3alUTHHK

(1) 3amuTHHUK - TUIIO,

OCYIIIECTBIISIONICE 3aAIIUTY IPAB U HHTEPECOB
10JI03PEBAEMOr0,

O0OBHHSIEMOTO, TIOJICYUMOT0, CBUICTEIS IO
YTOJIOBHOMY JIENTy M OKa3bIBAIOIIIEe

UM IOPHJINYECKYIO TIOMOIIIb.

(2) B kadecTBe 3alTUTHUKOB Ha CIEACTBUU
y4acTBYIOT a/IBOKAThl. B cyzne B kauecTBe
3alIUTHUKA MOTYT OBITh AOMYILIEHBI ONHU3KHE
POJICTBEHHUKH, 3aKOHHBIE ITPEICTaBUTENHN
MOJICYIUMOTO ¥ COTPYAHUK
YIIOJTHOMOYEHHOT'O TOCYJapCTBEHHOT O
OopraHa mno 3auuTe JeTei.

(3) 3amMTHUK y4acTBYeT B €€ C MOMEHTA
MIEPBOTO JOMPOCA MOI03PEBAEMOTO
(0O6BHHAEMOT0), CBUJIETENS MU
(haKkTUYECKOT0 3aiepKaHMsI T0J03PEBAEMOTO
(0OBUHSIEMOTO).

(4)Ecnu siBKa 3alluTHUKA, U30paHHOTO MOJ103
peBaeMbIM WM OOBHHSEMBIM, HEBO3MOXKHA

Crartps 44.
3allUTHUK

(1) 3amMTHUK - JHIIO,
OCYIIECTBIISAIOIIEE 3ALTUTY
[paB ¥ UHTEPECOB 3a/I€PIKAHHOTO,
10/I03PEBAEMOT0,
OOBHHSIEMOT0, MTOJICYAUMOTO, CBUACTEIS
10 YTOJIOBHOMY JIEJTy U OKa3bIBAIOIIIEEe
eMy/eil FOpUANIECKYIO TOMOIITb.

(2) B kauecTBe 3alIMTHUKOB Ha CIICJICTBHH
YYacTBYIOT aJIBOKATHL. B cyze B kaduecTBe
3alUTHUKA MOTYT OBITh JOMYIIEHBI
OJTM3KHUE POJICTBEHHUKH, 3aKOHHBIC
MPEJICTAaBUTENN MOJICYIUMOTO U
COTPYJIHUK YITOJTHOMOYCHHOTO
TrOCY/IapCTBEHHOTO OpraHa Io 3aluTe
Jeren

(3) 3aneprkaHHBII, TOA03PEBACMBIIA,
O0OBHHSIEMBIH, MTOACYAUMBIN WU
CBUJIETENIb UMEET MPaBO Ha 3alTUTHHUKA C
MOMEHTa (haKTHYECKOTO 3aICPKAHHSL.
3amuTHUK JOKEH OBITH BOBJICYEH B

Article 44.
Defender

(1) Defender - person exercising the rights
and interests of the detainee, suspect,
accused, defendant or witness in a
criminal case and who provide them with
legal assistance.

(2) Advocate appears for the defendant. In
the court as a defendant can be allowed
close relatives, legal representatives of
the defendant and a member of the
authorized state body for the protection of
children.

(3) The detainee, suspect, accused, defendant
or witness has the right to a defense
attorney from the moment of detention.
The defense attorney should be involved
upon request of such person from the
moment of detention and must be
involved in the case no later than the first
interrogation.
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B TCUYCHHE JBAIATH YETHIPEX

9acoB C MOMEHTa ()aKTUIECKOTO 3a/IeP KaHUS
WJIM 3aKJIFOYCHHS MO CTPAXKY, CIIeIOBATEIIb
BIIPaBE MPEIOKHUTD M003PEBAEMOMY HIIN
O0OBHHSIEMOMY IIPHUIIIACHTD JPYTOro
3alUTHUKA JIUOO MPUHUMAET MEPHI K
HA3HAYCHUIO 3aIIMTHHUKA Yepe3
poecCHOHATEHYIO OPTaHU3AIHIO
aZIBOKATOB.

(5) OxHo U TO Xe UL HE

MOJKET OBITh 3aIIUTHUKOM JBYX
MOJ03PEBAEMBIX, OOBHUHSIEMBIX,
MOJICYIUMBIX, CBHJICTEIICH, €CIIN MHTEPECHI
OJTHOTO M3 HUX IIPOTHUBOPEYAT HHTEpECaM
JPYyToro.

(B penaknuu 3akonoB KP ot 13 mapra 2003
roga N 61, 16 urons 2012 roga N 114)

JIEIT0 10 TPEOOBAHUIO ATOTO JIUIIA C
MOMEHTA 3aJIep>KaHus U JIOJDKEH OBITh
BOBJICYCH B JIEJIO HE MO3/IHEE MIEPBOTO
JIOTIpOCa.

(4) Ecnu siBKa 3aIuTHHKA, H30pAHHOTO
M10JI03PEBACMBIM WJIH OOBHHSICMBIM,
HEBO3MOKHA B T€UEHHUE 24 4acoB C
MOMEHTa (haKTHUECKOTO 3aACPKAHMSI HITU
3aKITIOYCHUS TI0J] CTPaXYy, CIeI0BATEb
JIOJIKCH MPEIIOKUTH TI0JJ03PEBACMOMY,
0OBUHSEMOMY, TIOJCYAUMOMY JIPYTOTO
3alUTHUKA Yepe3 TPodeCCHOHATBHYIO
OpraHu3aIUIo aJIBOKATOB, YTOOBI HOBBIH
3aIUTHUK TPUHSIT MEPBI KOTOPBIE
PEANPUHIUMAIIKCH IEPBOHAYAIEHBIM
3aITUTHUKOM.

(5) Onxmo u TO e JUIO HE
MOXET OBITh 3aIUTHUKOM JIBYX
I0/103PEBAEMBIX,
OOBHHSIEMBIX, TIOACYTUMBIX,
CBHJIETEIICH, €CIT HHTEPEChI OJJHOTO W3
HUX MPOTHBOpPEYAT HHTEPECaM JAPYroro.

(4) If the defender chosen by the suspect or
the accused is not available within 24
hours of the actual arrest or detention, the
investigator must offer the suspect
another attorney, to take the measures
intended to be taken by the original
counsel, from a professional organization
of lawyers.

(5) The same person cannot act as an
advocate for any two suspects, accused,
defendants, witnesses, if the interests of
one of them are contrary to the interests
of the other.

Cratpg 95.
[Topsinok 3anepsxanus uua,
MOJ03PEBAEMOTO B COBEPIICHUH
MPECTYIUICHUS

(1) ITIpoTokon o 3aaepxaHuu JULA,
10JI03PEBAEMOT0 B COBEPIIICHUHT
MPECTYIUICHHUS, COCTABIISIETCS HE MO3THEE

Cratbs 95.
[Topsaok 3anep:xanus Iuua,
3a/IePKAHHOTO/TI0I03PEBAEMOTO
B COBEPIICHUH MPECTYIUICHUS

@ [Iporokon 3anepkaHus JOKEH
BKJIIOYATh B Ce0s1 CIICAYIOIINE JIEMEHTBI:

Article 95.
The detention order of a detainee/suspect on
committing a crime

(1) Protocol of detention must include the
following elements:
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TpeX 4acoB C MOMEHTa (aKTUYECKOTO
JIOCTABJICHUS 3aJiep:kaHHoro. B mpoTokoie

0 3a/Iep’KaHNU YKa3bIBAIOTCS OCHOBAHUS U
MOTHBBI, MECTO U BpeMs 3a/iepxaHus (C
yYKa3aHHEM Yaca U MUHYT), pe3yJIbTaThbl
JUYHOTO OOBICKA.

[Iporokoin oOBsABISETCS MOA03PEBAEMOMY B
MIPUCYTCTBUU 3aIIUTHUKA, IPU ITOM EMY
Pa3bACHSIOTCS MPaBa, MPEAYCMOTPEHHBIE
cratbeit 40 nacrosimiero Kogekca. [porokon
3a/iepKaHus MOANUCHIBAETCS JIULIOM, €r0
COCTaBUBIIIUM, 33JIP>KaHHBIM U €T0
3aiUTHUKOM. O MPOU3BEIEHHOM
3a/iepKaHUM ClIeIoBaTeh 00s3aH
MUCBMEHHO COOOIIUTH MPOKYPOPY B TEUCHHUE
JIBEHA/IIIATH YaCOB C MOMEHTA COCTaBJICHUS
MPOTOKOJIA 33JIepKaHUSI.

(2) 3amep:kaHHBIN TOKEH OBIThH JAOMPOIIEH B
COOTBETCTBHUH C MPABUIIAMH,
MpeAyCMOTPEHHBIMH cTaTheil 191
Hacrosiniero Kogekca.

1) wusnoxeHue npas (YTOOBI BKIIIOYAIIH BCE
IIpaBa 3a/1ep>KaHHOT0 COIIacHo cT. 40
Hact. Kozgekca);

2) BpeMms (C yKa3aHHEM 4acOB U MHHYT), U
JaTa 3a/1ep KaHus;

3) Bpewms (C yKa3aHHEM 4acOB U MUHYT) U
JlaTa COCTaBIICHUS TPOTOKOJIA
3ajiep KaHus;

4) nomxaocTh 1 PO yoIHOMOYCHHOTO
JOIKHOCTHOTO JIMIIA JINOO MHOTO JIUIa
BBICTYNAIOUIETO B O(pUIIMATIHLHOM
Ka4eCcTBE, COCTAaBUBIIETO MIPOTOKOJI
3afepkanus u M3noxeHue mnpas;

5) ®UO 3anepxraHHOTO;

6) (duzHyecKoe COCTOSHUE HA BPEMS
3aj7iepyKaHus;

7) ¢dusnUeckoe COCTOSIHUE HA BpeMs
COCTaBJICHUS TIPOTOKOJIA 3aIEPIKAHHUS ;

8) ocHOBaHHMS 3ajIepKaHUS PE3YTbTATHI
JMYHOTO OOBICKA.

(2)  Uznoxenue npas TOHKHO
COJIep>KaTh MpaBa 3a/Iep>KaHHOTO COTJIACHO
cratbe 40. OHO NOJDKHO OBITH COCTABJICHO B
MOMEHT (PAKTHYECKOTO 3a/IepPIKaHuUs KaK

OmnpeacICHO B CTATHE 5 HacTOSIIEro KojeKca.

[To 00BEKTUBHBIM, YpE3BbIYAHHBIM
MTOJIOKEHUSAM, ITPOTOKOJ 33JEP/KAHUSI MOKET
OBITH COCTABJIEH Cpa3y MOCJe TOCTAaBICHUS
3aIep’KaHHOTO B OpraH cieAcTBus. Eciu
U3JI0KEHUE TIPAB WIH IIPOTOKOII O
3a/lepKaHUU HE COCTABIICH
HE3aMEJINTEIILHO, €10 OTCPOUKa JTOJKHA

1) statement of rights (to include all rights
for detainee enumerated in art.40 of this
Code);

2) date (with indication of hour and minute)
and time of detention;

3) time (with indication of hour and minute)
and date of creation of the protocol of
detention;

4) title and full name of the public official or
other person acting in an official
capacity, creating the protocol and
statement of rights;

5) full name of detainee;

6) physical condition at the time of
detention;

7) physical condition at creation of protocol;

8) reasons for detention the results of the
personal search.

(2) The Statement of rights must include all
rights contained in article 40 for detainee.
The statement of rights must be drawn up
at the moment of detention as defined in
article 5 of current code. In objective,
emergency circumstances, the protocol of
detention may be drawn up immediately
after detainee’s delivery to inquiry
body/preliminary investigation body. If
the statement of rights, or protocol of
detention, is not drawn up immediately,
its delay must be explained to and
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approved by the investigative judge.**’ If

the circumstances do not qualify as
genuine emergency, any evidence
obtained as a result of the detention will
be considered illegal. If it did not take
place at the moment of detention, the
remainder of the protocol of detention
should be filled out immediately upon
arrival to the place of interrogation, and
in any case no later than three hours after
arrival.

OBITh pa3bsiICHEHA U YTBEPIKICHA
pacciaenyomum Cyllbef/i446. Ecnu curyauus
HE KBAUIM(UIIMPOBAHA KaK pealbHOE
4ype3BbIYAHOE MOJI0KeHue (genuine
emergency), aro0bie T0Ka3aTeIbCTBA
MOJIyYECHHBIE B TIEPUO/T 3a/I€pKaHUs Oy IyT
paccMOTpEHbI Kak He3akoHHBIe. OcTallbHas
94acTh MPOTOKOJIA 3a/IePKAHUS JOJKHA OBITh
COCTaBJICHA HE3aMEJIUTEIILHO T10
JIOCTaBJICHUIO B OpPraH JO3HAHUS, IPH JFOOBIX
JPYTUX 00CTOSATENBCTBAX HE IMO3THEE, YEM
TPH Yaca 1MOCIIe TOCTABICHHS.

(3) A copy of the report with a list of rights
and obligations must be immediately
given to the detained and handed over

©) KOIHst IPOTOKOIA C IEPEeYHeM TIpaB 1 within 12 hours to the prosecutor.

o0s13aHHOCTEH HE3aMCIJIUTCIIbHO BpY4YacTCsA
3a/iepKaHHOMY U B TeueHue 12 yacoB

nepeaeTcs MpoKypopy.

(4) Each detainee, promptly and in any event
before the expiration of 48 hours from the
moment of detention, must be brought to
court for a decision on the legality of his

detention.
(4)  Kaxmoe 3amepaHHOE JIUIIO B

CPOYHOM TIOPSJIKE U B JIFOOOM CiTydae 10
ucreyeHust 48 yacoB ¢ MOMEHTA 3a/iepKaHUs
JTIOJDKHO OBITH TOCTABJICHO B CY/ JUIS

(5) In case of an appeal of the decision on
detention, the detainee’s complaint shall
be forwarded promptly to the court. The

4 The investigative judge does not exist under the current version of the CPC, as of December 2013, however it is being considered as an additional entity in the process. This person would participate in the initial stages of
investigation of the detainee/suspect, but would not be the presiding judge over the determination of guilt or innocence of the accused.

* TEPMHUH «CYIbs IO pPaACCICAOBAHUIO» HE CYIICCTBYIOT B HaCTOﬂIJ.Ieﬁ BEpCUHU YHK, 10 COCTOSAHHIO HaA aeKaGpL 2013 roga, OAHaAKO Ha )IaHHHﬁ MOMEHT HaxXOIUTCA Ha pacCMOTPCHHUU. OT0 JIMIO 6y}16T y4JacTBOBaTh Ha
TICPBOHAYAJIBHBIX 3Tarax pacciael0OBaHus 3a}1ep>l<aHHoro/n0J103peBaemoro, HO HE 6y}1€T npeaceaaTeibCTBYOMUM cy)n,eﬁ TI0 OIIpEaACICHN BUHOBHOCTHU HJIM HEBUHOBHOCTH OﬁBI/IHﬂeMOFO.

“7 The investigative judge does not exist under the current version of the CPC, as of December 2013, however it is being considered as an additional entity in the process. This person would participate in the initial stages of
investigation of the detainee/suspect, but would not be the presiding judge over the determination of guilt or innocence of the accused.
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pelIeH s BOIPOCa O 3aKOHHOCTH €T0
3aJIepIKaHHUS.

5) B ciiydae oOkaoBaHus 3ajepKaHUs
aimoba 3aJepKaHHOr0 HE3aMEIIUTEIBHO
Hanpasisercs B cya. Kanoba
paccMaTpUBACTCS CYJOM OJHOBPEMEHHO C
X0JIaTaliCTBOM CJIeZIoBaTeNsl 00 W30paHuM
MEPBI IIPECEYEHHUS, €CIH OHO OBLIO 3asIBICHO
WJIY TIPOBEPKOU 3aKOHHOCTH 3a/I€P:KAHUS 110
npaBUiiaM, IPETyCMOTPEHHBIM cTaTheil 97-
1 macrosmero Konekca.

complaint will be considered by the court
along with the petition from the
investigator requesting the measure of
restraint, in order to determine legality of
detention under the rules provided in
Article 97-1 of this Code.
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