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Introduction

As global climate change intensifies, communities already threatened by water scar-
city, food and housing insecurity, low employment, and the spread of disease are likely
to become more vulnerable to disasters. This includes much of the developing world.
People may be displaced or forced to migrate to avoid the worst impacts. “One out
of 19 persons living in developing countries may be affected, in comparison to 1 out
of 1,500 persons living in OECD [developed] countries.”! The exact number of peo-
ple who will be affected throughout the world is unknown—average estimates range
from 23 million per year to 62 million per year.?

In the 2010 negotiations of the United Nations Framework Convention on Cli-
mate Change (UNFCCC) Conference of the Parties (COP) in Cancun, Mexico, gov-
ernments concluded an action agenda on climate adaptation that encouraged cooper-
ation on addressing climate change-induced displacement, migration, and relocation.?
As governments undertake short-term and long-term adaptation planning, their tradi-
tional approaches to human mobility are shifting.

Immediate displacement and longer-term migration present different human rights
challenges, legal challenges, and institutional challenges for governments and humani-
tarian relief practitioners. Human mobility, particularly in large numbers from rural
to urban areas, creates governance issues. It can engender conflict and discrimination
among ethnic groups competing for jobs or other scarce resources, tax overburdened
infrastructure, and put stress on human welfare and social services systems. Those
forced to migrate without legal status or recognition may remain undocumented, may
be ineligible for social protection, and may be forced into the underground economy.

The success of past disaster management programs is mixed, and recent large
disasters in developed countries, such as from Hurricane Katrina in the United States,
demonstrate that even high-income countries are not adequately prepared.* Relief
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programs have been criticized for failing to address the human rights of those dis-
placed or relocated, and humanitarian projects regularly battle issues of local cor-
ruption, negligence, or a lack of training. Many past programs of resettlement were
ethnically or politically driven, or left populations more socially and economically
vulnerable after resettlement.

Addressing human displacement, resettlement, and migration in the context of
climate change adaptation presents decision makers with a number of concerns. One
issue is how to best incorporate the role of migration in constructing adaptive pro-
grams given the dearth of models. A second issue is how decision makers can design
and incorporate “migration” indicators into their risk assessment processes. A third
is the considerable barrier posed by the politicization of migration and displacement.
Governments have generally resisted policies to receive large numbers of migrants
whether they are moving from disasters or otherwise.

If adaptation plans are to both enhance development and protect the most vulner-
able groups, decision makers will need to better understand how ecosystem changes
influence the interaction of human social organization and economics more gener-
ally; that is, how communities affected by environmental change are influenced by
government stability and its provision of welfare and justice at all levels of society—
the household, local, national, and international levels. Government agencies creat-
ing adaptation plans will need to consider migration in the context of development,
particularly if communities are already migrating as part of a coping strategy in the
face of economic decline.

Countries likely to be receiving states are located both north and south but, as yet,
few regional or international agreements exist to protect migrants and virtually none
address the impacts of climate change. This has led to a significant gap in legal struc-
ture, practice, and financial resources for managing disaster-related migration flows.
Where countries already face humanitarian and human rights challenges, the use of
governance approaches that can more humanely and effectively address the needs of
displaced persons or those who migrate due to climate impacts is particularly criti-
cal. Climate-oriented bilateral or multilateral migration management agreements, or
recognizing a new status for migrants forced to leave uninhabitable climate-affected
locations on a temporary or permanent basis, may be the most appropriate policy
tools.

This chapter identifies the areas where populations are most vulnerable to dis-
placement and briefly examines how governments are responding to the issue in
national adaptation planning. Next, it discusses the broader landscape of international
human rights and humanitarian standards related to displacement, resettlement, and
migration. It then considers immigration policy and practice and legal strategies for
migration management and, following this, analyzes the unique human rights issues
presented by the potential for stateless persons from small island nations. The chapter
concludes by identifying reforms proposed by international experts to help govern-
ments improve their laws and governance in this area.

Areas Where Populations Are Most Vulnerable

For scientists assessing the impact on human populations from climate-related events
in 2011, 2010 provides some perspective. Tying with 2005 as the warmest year on
record since 1880, 2010 witnessed a myriad of calamities, from heat waves and
drought in some locations to torrential storms and cyclones in others.’ The northern
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and western Amazon experienced the worst drought in four decades. Heat waves in
Russia led to massive forest fires, while flash floods and widespread flooding moved
across parts of Asia and Central Europe. Three million people in 36 of Thailand’s 76
provinces were affected by weeks of flooding.® Similar floods left millions homeless
in Pakistan and caused $9.5 billion in damage.” All told, “385 natural disasters killed
more than 297,000 people worldwide, affected over 217.0 million others and caused
US$ 123.9 billion of economic damages.”*

These are not isolated incidents. Over the past two decades the number of recorded
disasters per year has doubled from 200 to 400.° The frequency of flood disasters has
grown by four times (from 50 to 200 per year). In some areas, rapid glacier melt
may contribute to additional flooding. For example, between 1955 and 1999, several
glaciers in Kyrgyzstan and the northern Tian Shan bordering China lost between 15
percent and 30 percent of their surface area.!’

Those in less-developed regions are expected to suffer the most. Of the 262 mil-
lion people reportedly affected by climate disasters from 2000 to 2004, 98 percent
lived in the developing world.!! People in highly congested urban centers and low-
lying deltas are most threatened by rapid-onset disasters (e.g., cyclones and floods).
Slower-onset disasters (e.g., drought and desertification) have their greatest effect on
rural and agriculture-based communities.

Island populations are exposed to seawater intrusion and storm surges affect-
ing fishing, agriculture, and habitations. Over a much longer-term horizon, sea-level
rise could inundate entire islands and require inhabitants to relocate permanently.
Well before the worst impacts, people may move in anticipation of livelihood loss or
because repeated weather-related disruptions have become intolerable.

How many new migrants will be generated by future climatic events is highly
speculative. Human migration has occurred for thousands of years, stimulated by
micro and macro variables. While the role of environmental factors in stimulating
migration is still relatively little understood, the past experiences of migration related
to drought, desertification, and natural disasters suggest that over the next century
migration flows will increase, possibly substantially, with extreme climate variability.'?

Most displacement under predicted climate change scenarios is likely to be inter-
nal—i.e., within countries, but some will be across borders. It is unknown whether cli-
mate shocks or ecosystem changes will significantly alter current migration pathways
internally, or instigate much more cross-border and longer-distance international
migration.

International migration has already increased to a global total of 214 million peo-
ple, after doubling in size between 1985 and 2005." Migration from least developed
countries (LDCs) is now as likely to be directed to other LDCs as to higher-income
countries.'* Migration generated by climate change-related events therefore poses as
great a challenge for countries in the South as it does for those in the North, perhaps
more so given the economic constraints in these countries.

Understanding that some countries will be affected more severely by climate
change than others, and that each country’s unique pattern of migration may be
disrupted, it will be particularly important for planners to evaluate these variables
together in identifying priority actions. For example, a number of countries are
expected to be affected by both rapid- and slow-onset extreme weather events, while
also experiencing high trends of international migration: Afghanistan, Bangladesh,
Cambodia, most of Central America, Colombia, Ecuador, Equatorial Africa, India,
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Iraq, Kazakhstan, Kyrgyzstan, Laos, Mali, Mexico, Mozambique, Myanmar, Niger,
Nigeria, Pakistan, Peru, the Philippines, Senegal, Thailand, and Vietnam.' These may
be notable hotspots because people in various geographic pockets within these coun-
tries already battle food insecurity, high levels of unemployment, and environmental
degradation.'® Current levels of out-migration suggest that some of these communities
have established networks abroad and, faced with additional climate threats to liveli-
hood, could more readily use migration as a coping mechanism. This migration may
become part of a community’s adaptation strategy. Governments can better under-
stand the use of such migration strategies by engaging these at-risk communities in
adaptation dialogue.

Small island states within a few meters of sea level that are at risk from ocean inun-
dation or storm surges are another category of countries likely to produce migrants
or require resettlement or relocation of entire peoples, particularly in the Pacific and
Indian Oceans (notably in Polynesia, Micronesia, and the Maldives) and the Carib-
bean Sea.'” Some migration and resettlement is already occurring. These pose seri-
ous international legal issues, as discussed below in the section titled “Government
Resettlement of Affected Populations.”

The countries sending and receiving migration related to these “hot-spot” areas
should be encouraged to engage in further bilateral and multilateral dialogue, and to
consider entering migration-development agreements related to adaptation. This is
discussed below in the section titled “Internally Displaced Persons.”

Government Recognition and Response to Migration
in Adaptation

The varying characteristics of the displacement and migration involved in rapid- and
slow-onset calamities tend to alter the way governments view their international obli-
gations for humanitarian assistance. While humanitarian law and human rights doc-
trines provide some broad standards, wide gaps remain that leave enormous discre-
tion in how governments choose to respond.

In practice, official protection can depend on whether the affected person is dis-
placed inside her country of origin, is forced to move to another town or city, or
moves across an international border, or whether the events are life-threatening. States
have differed in their responses and obligations toward persons affected by slow-
onset disasters and rapid-onset disasters. They have concentrated resources, support
for relief, and the development of legal norms around displacement from rapid-onset
disasters. Part of the reason is the immediacy of these crises—human suffering caused
by sudden, highly visible events generates public pressure to respond quickly.

Yet another reason is the uncertainty of cause and effect for slow-onset disasters.
To what extent is drought, for example, the primary cause of migration in any given
setting? Local conflict or economic strife may influence migration together with cli-
mate variability that produces water scarcity.

Disaggregating purely environmental factors from the myriad of other possible
socioeconomic factors that can influence migration is difficult for migration special-
ists. The differences among researchers in their case-study findings has complicated
policy responses. The growing body of research, however, reveals more consistently
that drought can be a factor when it is prolonged, affects the economic livelihood of
vulnerable groups, and occurs in areas where migration has been used previously as a
coping mechanism.'® Though a drought may last years, the migration is often driven by
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short-term and seasonal employment opportunities. When the season ends, migrants
may return home to await the next season’s opening or an end to the drought. While
internal migration is documented to a much greater extent, cross-border migration
can also be significant (particularly in Sub-Saharan Africa, Central Asia, and North
America) where borders are more porous or there are significant flows of migrants
annually.

This section discusses some of the differences in how governments view climate-
induced migration in climate adaptation planning. The following sections contain
analysis of the specific legal standards applicable to persons internally displaced, relo-
cated, or resettled, and those who move across borders.

Migration as a Failure of Adaptation or an Adaptive Strategy

Until recently, global climate change negotiations reflected the widely held view that
migration represents a failure of climate adaptation strategies—that is, migration
served as a reminder that if mitigation and adaptive programs fail, climate disasters
will stimulate many millions of people to migrate. Thus, governments did not con-
sider migration as a component of adaptation planning. In the past few years that
has changed.

While most governments continue to prioritize adaptation that allows com-
munities to remain in place, a growing number of experts recognize that migration
could also play a positive role in development policy and may help to strengthen
local resilience to disaster.’” At the insistence of humanitarian agencies, delegates in
the UNFCCC negotiations have begun to consider migration both in terms of the
need for more thoughtful migration management strategies and within the context of
adaptation planning.?° This shift in viewpoint may lead to new standards of practice
in adaptation planning. It has resurrected the debate on the extent to which migration
plays a positive or negative role in economic and social development.

Whether migration serves as a catalyst or hindrance to community develop-
ment can vary depending on the context of communities and households affected
by extreme climate events. On the one hand, remittances sent home to families are
reaching extraordinary levels in nearly every region of the world: In 2010, global
remittances totaled $4435 billion, of which developing countries received $3235 billion,
more than a 10-fold increase from 1990.2! For some countries, this income makes
up a significant share of GDP (35 percent of Tajikistan’s GDP in 2009), and exceeds
totals of foreign aid and foreign direct investment (FDI) flows.?? Remittances to Latin
America and the Caribbean totaled $66.5 billion for 2007, one-third more than net
FDI and 10 times that of Official Development Assistance (ODA).?3

On the other hand, while in theory remittances may serve to build household
or community resilience to disasters, such as by providing new capital for economic
investment, many households invest in their land or family welfare but not necessar-
ily in community entrepreneurship or infrastructure.”* There is also concern about
the migration process itself. Migrants may become more impoverished when they do
not find jobs as anticipated and have little social support in their new environment.
Migrants may face discrimination due to differences in ethnicities, religion, culture,
language, or economic status. In the worst cases, people desperate to migrate may be
lured by smuggling or trafficking rings, and forced into indentured servitude.? When
temporary migration evolves into permanent migration, communities of origin may
suffer economic and cultural decline if migrants cease sending remittances home.
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The availability of jobs, social welfare, flexibility for migrants in their return,
and the support of Diaspora communities are some of the initiatives that can help
to avoid the abusive impacts of migration. Governments concerned about migration
(those sending or receiving) are just beginning to consider how to advance the role of
migration in development. Little of this new thinking, however, has yet to be reflected
in national adaptation programs of action (NAPAs), the national action plans being
established by developing countries under the international climate negotiations
framework that will provide financing for adaptation.

Treatment of Migration in NAPAs and Preventative Measures

For the most part, government references to displacement and migration in their
NAPAs focus on helping communities remain in place with the assumption that any
displacement or migration results from the failure of adaptation, e.g., reiterating in
their programs of action that the loss of lands, water resources, and livelihoods will
prompt migration. They cite programs to improve community agricultural or other
economic activities as ways to prevent mass displacement or migration, for example,
early warning systems (such as for Mozambique and Tuvalu).?

Some countries recognize that migration is already serving an adaptive func-
tion. Ghana’s adaptation strategy, for example, states that global-warming impacts
on migration and settlement will affect national security.?’ It lists as traditional and
ongoing adaptation strategies migration from areas of water stress, notably, migration
of coastal fishermen into the interior for freshwater fishing in rivers during the off-
season.”® Bangladesh’s NAPA also anticipates that the success of adaptation programs
will prevent migration to cities for jobs and livelihood.”

A number of NAPAs in fact relate development projects to relieving migration
stress. In a review of 38 NAPAs, author Susan Martin found numerous examples of
this approach including the following:

Guinea Bissau proposes a project for Protection of Salt-Water Rice against
High-Tide Invasion to stem migration. Central African Republic designated
a project titled Management of Native Lands for Rehabilitation of Pastoral
Spaces as a way to reduce nomadic practices that are shifting toward more
permanent settlement. Mali proposed to enhance durable production of fish
and diversify activities of fishing communities to reduce migration pressures.*

Countries that reference migration in terms of adaptive strategy appear to pro-
mote government-regulated (or government-encouraged) population movements
from one internal locale to another, or full resettlement of populations. The Gam-
bia’s NAPA says, “[t]hematic studies and stakeholder consultations reveal three
basic response strategies: 1) change in fishery (harvest previously under-utilised
species); 2) reduction of post-harvest losses (use of preservation techniques); and
3) seasonal/permanent migration of fisherfolk (to high productive areas).”’!

A number of NAPAs also consider large-scale resettlement as a means of adapta-
tion. These are discussed below in the next two sections related to internally displaced
persons and resettlement.

Internally Displaced Persons

Victims of natural disasters who are generally displaced inside their country of ori-
gin often seek to return to their community when it is safe, rather than engage in

ﬁgg Michelle Leighton



permanent migration or relocation. That is, people tend to move temporarily to
nearby urban centers to cope with the disaster, seeking employment and aid until they
are able to return.’? The World Health Organization reports that 75 percent of those
displaced by disaster are women and children.? International migration statistics
reveal that men and women tend to move equally, sometimes with their households
if the disaster is severe enough.?* While international migration occurs much less fre-
quently than internal displacement in response to natural disasters, people may move
to countries where social networks have already been established and/or where they
have cultural ties.* If aid is delivered quickly and effectively to disaster areas, migra-
tion may be avoided entirely.

Internal displacement implicates a number of human rights and humanitarian
principles. International law generally is concerned with state-to-state relations, with
the duties and obligations states owe to each other, but human rights doctrine com-
prises additional duties owed by states to individuals and groups. It prescribes spe-
cial responsibility to protect vulnerable populations and minorities, including women,
children, and indigenous groups. Displaced persons have also been the subject of spe-
cial consideration as human rights doctrine has evolved.

Governments have a number of obligations related to protecting victims of disas-
ter, some of which are discussed in chapter 19, “Global Health and Disaster Prepared-
ness.” The human rights of internally displaced persons (IDPs) due to disasters, and
the corresponding obligations of states, are dynamic. They evolve as the international
community gains more understanding and experience in addressing the needs of disas-
ter victims. At present, the extent of government obligation and the level of protection
afforded victims depend on the context of the disaster and on whether victims are dis-
placed temporarily, voluntarily move away from a disaster-affected area, are relocated,
or move across borders in search of new livelihood opportunities. This part will briefly
focus on the first two situations, which are also discussed from a somewhat different
perspective in chapter 19. The next two sections below address the latter situation.

International law protects those internally displaced by conflict or disaster under
the Guiding Principles on Internal Displacement (IDP). These principles, developed
by a special representative of the UN secretary general and supported by the UN
Human Rights Council, “address the specific needs of internally displaced persons
worldwide.”?¢ “They identify rights and guarantees relevant to the protection of per-
sons from forced displacement and to their protection and assistance during displace-
ment, as well as during return or resettlement and reintegration.”?” Specifically, they
apply to “persons or groups of persons who have been forced or obliged to flee or to
leave their homes or places of habitual residence as a result of or in order to avoid the
effects of armed conflict, situations of generalized violence, violations of human rights
or natural or human-made disasters, and who have not crossed an internationally
recognized state border.”3

The IDP principles codify the state’s human rights obligations toward those dis-
placed in its territory, including the right to life and dignity and security of persons
displaced. IDPs have the right to move to other parts of the country or to leave their
country, and to have their family members remain together or be reunited if separated.
They have the right to an adequate standard of living, food, water, basic shelter and
housing, property restitution, essential medical services, and sanitation, and they con-
tinue to enjoy the right to seek employment and participate in economic activities.*
The principles reiterate that governments are prohibited from discriminating against
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IDPs in the distribution of aid or other treatment and must adhere to human rights
protections in the resettlement and reintegration of IDPs.*

Studies suggest that there are gender differences in disaster impacts that raise
issues of discrimination. Women suffer higher mortality rates than men during and
after disasters. Previously existing trends of discrimination against women or other
minorities tend to be exacerbated, and human trafficking may also increase in the
wake of disasters.*! The principles require governments to consider these issues in
disaster management.

Most governments appear to accept these principles, evidenced by a number of
recent confirmations as to their importance and adoption by the OSCE.* The prin-
ciples are reflected in, for example, the United Nations General Assembly Outcome
Document, adopted by consensus after the 2005 World Summit on Development (rec-
ognizing the principles as “an important international framework for the protection
of internally displaced persons.”).** Though the United States has not formally done
so, many other governments have adopted these principles in their domestic policy
and law* and, as discussed below, they have been incorporated within international
agreements in various regions.

Most recently, the IDP principles served as the foundation for the African Union
Convention for the Protection and Assistance of Internally Displaced Persons in Africa
(Kampala Convention) concluded in November 2009. The Kampala Convention rec-
ognizes that climate change may cause internal displacement and provides a detailed
description of government obligations, including reparations for failure to act, and
encourages nongovernmental and other assistance in the region for IDPs when a state
affected by disaster is unable to provide full assistance.

It is unclear whether the IDP guidelines apply to all climate-related victims. The
principles require protection only for victims forced or obliged to move. Victims of
immediate-onset disasters, such as hurricanes and floods, would be covered by such
protection. If situations of drought and desertification or other environmental changes
that occur more slowly over time are considered disasters, then victims who are forced
to migrate inside their country of origin should be covered as well. However, volun-
tary movements by people fearing or in anticipation of the impacts of another drought
disaster appear to fall outside the guidelines and thus are not protected.

Moreover, even if states agree to follow international guidelines, the lack of
monitoring or accountability mechanisms allows states to violate the standards with
impunity. There are no procedures by which victims can complain of abuse, in the
context of environment-related movements or otherwise, within the IDP guidelines.
There are general human rights bodies at the international and regional levels, in
some cases courts and complaint mechanisms, that can consider human rights vio-
lations related to IDPs. However, these are not specifically tailored to the needs of
disaster victims, and are likely to be beyond the effective access of such victims or
international migrants without substantial legal assistance.* There is presently no
international disaster-monitoring body or ombudsperson with a mandate to moni-
tor or receive complaints. The Kampala Convention, though not covering all types
of climate-induced displacement, may provide a foundation for a future model once
implemented, particularly if African Union (AU) bodies become more centrally
involved in these issues.

Under human rights doctrine, governments may violate their international treaty
and customary law obligations if they fail to prevent disasters or impacts where such

7[][] Michelle Leighton



harm is foreseeable. International treaty bodies, including the Human Rights Com-
mittee (established to monitor implementation of the International Covenant on Civil
and Political Rights), the Inter-American Commission and Court of Human Rights,
and the European Court of Human Rights, have reinforced this principle through
legal declarations and decisions that discuss the state’s positive obligation to take
precautions against foreseeable harm.*

In one prominent case, the European Court found a violation for foreseeable envi-
ronmental harm. After several storms led to devastating mudslides in the Central Cau-
cusus region, the local government’s failure to repair infrastructure, prepare the pub-
lic, or take other public safety measures to prevent harm, led to extreme vulnerability
of the community during the next storm. This resulted in more death and injury, as
well as property destruction that left many in the community without homes. Russia
was found in violation of its treaty obligations before the European Court of Human
Rights because it knew the potential but failed to take measures that could have
reduced the damage to human life and property caused by the natural disasters.*” As a
member of the Council of Europe and party to the European Convention on Human
Rights, Russia is obligated to comply with decisions of the European Court of Human
Rights. The European Court of Human Rights found similarly against Turkey in a
case involving foreseeable harm from a methane explosion.*s

The principle related to environmental harm, founded in government obliga-
tions to protect life from foreseeable disasters, may affect adaptation planning and
has implications for all 47 members of the Council of Europe that are party to the
European Convention on Human Rights. In 2003, the Council of Europe Parliamen-
tary Assembly drafted Recommendation 1614 calling for a protocol to the European
Convention on Human Rights on obligations to protect the environment.* European
doctrine and the European Court’s decisions are influential in global human rights
doctrine, and other regional and international human rights bodies are likely to follow
this reasoning.

Walter Kalin, the UN secretary general’s former representative on IDPs, has inter-
preted the European Court cases and other human rights obligations related to fore-
seeable environmental harm as follows:

In summary, the individual right to life and the corresponding state obligation
to protect life require that, with regard to natural disasters, including those
caused by climate change, the relevant authorities must: enact and implement
laws dealing with all relevant aspects of disaster risk mitigation and set up
the necessary mechanisms and procedures; take the necessary administrative
measures, including supervising potentially dangerous situations; and inform
the population about possible dangers and risks; evaluate potentially affected
populations; conduct criminal investigations and prosecute those responsible
for having neglected their duties in case of deaths caused by disaster; and com-
pensate surviving relatives killed as a consequence of neglecting those duties.*

Government Resettlement of Affected Populations

A number of governments are considering temporary or permanent resettlement
of affected populations within their adaptation strategies. Sao Tomé, for example,
adopted as a priority project the relocation of local communities and new settlements
for Malanza, Sta. Catarina, and Sundy in order to avoid flood risks.’! The Gambia
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has identified the need for resettlement of various groups of people affected in several
areas—those living where water management resources problems are most serious;
those near the Kotu stream, which the government seeks to rehabilitate; and fisher-
folk near areas where the government wants to rehabilitate mangroves.*? In 2008, the
government of Papua New Guinea authorized the relocation of 1,500 people from the
Carteret Islands to Bougainville in anticipation of climate impacts.*?

The Maldives has indicated that resettlement is also preferred. Its Safer Island
Strategy, originally adopted after the 2004 tsunami, seeks to consolidate populations
via resettlement from smaller, more vulnerable islands into larger and better protected
ones, and to develop measures to mitigate ecological disasters that “enable the commu-
nities to sustain social and economic development in times of emergencies and disas-
ters.”’* This is an attempt to manage social cohesion within resettled communities.

Pakistan identified that the 2010 storms and floods that displaced 20 million
people were caused by climate change conditions and, while the country is attempting
to relocate these people, it is faced with significant health, housing, and social support
problems.’’ As discussed later in this section, Pakistan should resettle victims pursuant
to international IDP standards. As the country has indicated that it faces substantial
practical and resource issues in accomplishing this effectively, a key legal question is
whether other countries are required to provide assistance under international human
rights law, particularly under provisions of the treaty International Covenant on Eco-
nomic, Social and Cultural Rights, to which over 160 countries are members.>¢

Most past experience in pre-disaster and post-disaster management demonstrates
that governments confront enormous challenges in identifying and adopting success-
ful strategies for resettlement. This is due in part to a lack of national standards,
institutional planning, and financial resources.”” Many existing institutional struc-
tures in developing countries do not have the capacity to handle the impact of human
displacement or to help communities build resilience. Communities themselves often
lack the social capital—institutions, relationships, and norms that affect the quality
or quantity of a community’s interactions—necessary to improve their resilience or to
recover from disaster.

The focus of government and international assistance on emergency relief instead
of long-term prevention has left those affected by slow-onset disasters extremely vul-
nerable to more frequent drought events. A series of droughts in consecutive grow-
ing seasons, for example, can deplete the social capital of a farming community as
significantly as a rapid flood or hurricane, and create significant vulnerability to the
next disaster.

Disaster planning has not consistently included a deeper understanding of the
socioeconomic factors that contribute to building or weakening the resilience of com-
munities. In some cases, resettlement schemes related to infrastructure development
and disaster relief have resulted in further poverty for those affected.”®

According to the IDP Guiding Principles, resettlement or forced relocation is to
be used only as a last resort where governments have investigated and found that no
feasible alternative is available to protect the health and safety of those affected. It
must not be arbitrary or discriminatory and should not harm the needs of indigenous
or marginalized groups dependent on or attached to their lands.”® All measures must
be taken to minimize displacement and its adverse effects. When the disaster or dis-
ruptive event causing the resettlement ceases, affected populations must be helped to
return home.
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Importantly, principles 6, 7, and 29 are particularly relevant to adaptation pro-
grams. Principle 6 reads in part:

1. Every human being shall have the right to be protected against being
arbitrarily displaced from his or her home or place of habitual residence.
2. The prohibition of arbitrary displacement includes displacement: . . .
(c) In cases of large-scale development projects, which are not justified
by compelling and overriding public interests;
(d) In cases of disasters, unless the safety and health of those affected
requires their evacuation; . . .
3. Displacement shall last no longer than required by the circumstances.

Principle 7 requires that those resettled give their “free and informed consent”—the
government “shall endeavour to involve those affected, particularly women, in the
planning and management of their relocation.” This principle of public consultation
is supported by international funding agencies.®® Principle 29 requires that “com-
petent authorities . .. assist returned and/or resettled internally displaced persons
to recover, to the extent possible, their property and possessions which they left
behind or were dispossessed of upon their displacement. When recovery of such
property and possessions is not possible, competent authorities shall provide or
assist these persons in obtaining appropriate compensation or another form of just
reparation.”!

There are no detailed international regulations expanding on these requirements.
Best practice is emerging from experience stemming from past development projects,
such as resettlement due to construction of dams or other large infrastructure facili-
ties. Michael M. Cernea, a leading expert in this field, identifies eight risk factors
governments must address in resettlement planning, with the participation of affected
communities: landlessness, joblessness, homelessness, marginalization, food insecu-
rity, increased morbidity and mortality, loss of access to common property, and social
disintegration.®?

The Asian Development Bank suggests that in the context of climate change adap-
tation governments comprehensively integrate disaster preparedness with associated
population displacement strategies through well-coordinated planning efforts across
temporal and spatial scales. The Asian Development Bank offers other specific recom-
mendations, including:®?

¢ Retaining migration to meet needs of “new” local labor markets in destination
areas to expedite socioeconomic integration;

¢ Exploring scenarios that identify related sociocultural complexities that inter-
national resettlement (such as for the Pacific region) will require;

e Facilitating effective delivery of assistance provided by the international com-
munity to regions in distress;

e Enhancing the set of disaster response strategies established by the United
Nations to address climate change-induced migration challenges, including
building appropriate capacity to facilitate disaster preparedness, managing large
numbers of sudden evacuees, and organizing their temporary accommodation
and eventual permanent resettlement.

Other experts suggest that compliance with the IDP standards requires a number
of other institutional practices:
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e Reorienting work of institutions on disaster preparedness and response to
include potential climate-related migration factors. Agencies engaged in disaster
risk and adaptation planning should reevaluate their current programs to iden-
tify capacity gaps in both slow-onset and rapid-onset disasters. Planning should
be reoriented to include climate-related displacement and migration. Improved
coordination in this area can strengthen synergies in reducing risk and respond-
ing to impacts.

e Professionalizing resettlement personnel. Professional and standardized training
programs should be adopted for disaster response and resettlement personnel.
These should be based upon international best practices. Adaptation and other
funding for disaster preparedness should be provided to governments in need of
assistance to support such programs.

e Establishing a responsible agency or institution with lead authority to coor-
dinate migration and resettlement in response to disaster. This agency should
coordinate with other adaptation planning and disaster prevention agencies on
incorporating migration data into planning efforts.®*

The ADB and other recommendations developed by expert groups warrant further
attention and consideration by governments and international agencies that seek
to improve the effectiveness of climate adaptation planning. As noted earlier, until
recently such issues have not been considered comprehensively within the official
international climate change discourse but undoubtedly will be a permanent part of
future dialogue on adaptation.

Moving across Borders in Search of Alternative Livelihoods

In response to both slow-onset and rapid-onset climate disasters that affect livelihood
or employment, people can be motivated to cross a neighboring border or to move
longer distances. This part discusses the characteristics of this type of migration and
the international standards related to these movements.

As a general rule, people who move voluntarily or who are forced to move across
an international border are entitled to all of the fundamental human rights guaran-
tees that protect human dignity. These include civil, political, economic, social, and
cultural rights, such as the right of freedom of movement, the right to choose their
place of residence, the right to engage in religion or cultural practice, the right to life,
privacy, and to health, the right to seek employment, and the right not to be discrimi-
nated against.®* With few exceptions, however, this does not include a right to enter
another country, to work or remain there, or to receive the same legal protection as a
refugee under international law.

This poses a serious concern for disaster victims who face little alternative to sur-
vival other than to cross into another country. Many victims of slow-onset drought
disasters view themselves in this light. A prolonged drought event may not appear as
urgent as a tsunami or flood that attracts immediate international attention, but the
need for protection, for a new survival strategy, for jobs outside the drought-affected
area, e.g., via labor migration, may be just as compelling a humanitarian issue.

Slow-0Onset and Drought-Related Disaster Migrants

Droughts and desertification of agricultural lands are expected to increase with global
warming. Climate variability can lengthen the duration of droughts and increase their
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frequency, contributing to further desertification—land degradation in arid, semi-arid,
and dry sub-humid areas. This results from a variety of factors, including climate and
human activities. Droughts and resulting desertification are considered slow-onset
disasters because while they do not immediately threaten human life or livelihood,
they often do if they continue over a period of years. In this way, prolonged droughts
can influence migration decisions, most particularly for households engaged in agri-
cultural employment.

As indicated earlier, whether migration is used as a mechanism to cope with drought
incidents is complicated by additional intervening factors (e.g., financial resources,
social networks, and population pressure). Where migration has been utilized, studies
show that people generally move from one rural area to another on a seasonal basis
following employment opportunities either inside their country of origin or across the
border to a neighboring state.®® Gender differences have not been well-documented in
drought-related studies but the data available suggests that while women represent half
of all international migration they represent much less of the local, seasonal migrant
pool.?”

Longer-distance international migration (from West Africa to Europe for example)
is less frequent and involves much greater expense and planning as well as developed
social networks in the destination country. Nevertheless, it appears to be increasing.®®

Humanitarian agencies are becoming more occupied with mobility due to slow-
onset disasters, such as the five-year drought in the Horn of Africa.®” Millions of
people are suffering food insecurity, water scarcity, and loss of employment. This has
led to greater migration throughout the region. The International Organization for
Migration (IOM) reported that the border of Liboi in Kenya has become a major bor-
der crossing for drought-affected Somalis who are undocumented but searching for
better livelihood or work in Kenya.”® The Norwegian Refugee Council also reported
similar international border crossings during the 2004 drought in Burundi, where
drought-affected migrants moved to Rwanda.”

The protection of humanitarian law in the context of severe or prolonged droughts
is uncertain. Refugee law is limited in large part because the legal definition of an
international refugee under the 1951 Convention Relating to the Status of Refugees
does not include persons fleeing environmental harm.” The Convention, as updated
by the 1967 Protocol, defines a refugee as a person who:

owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is
outside the country of his nationality and is unable or, owing to such fear,
is unwilling to avail himself of the protection of that country; or who, not
having a nationality and being outside the country of his former habitual
residence as a result of such events, is unable or, owing to such fear, is unwill-
ing to return to it.”?

Governments are therefore not generally required to protect or provide special legal
status to the victims entering their territory as a result of climate events. In narrow
circumstances a case could be made that some drought-affected victims are entitled
to protection by the host country under the principle of nonrefoulement recognized
in the 1951 Convention. The principle would prevent a government’s return of a
person in their country, regardless of legal status, where the person’s life or integrity
are at risk, or where return would subject the person to the risk of cruel, unusual, or
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degrading treatment.”* Whether a drought event would rise to this level of risk would
have to be demonstrated on a case-by-case basis.

Under the 1969 OAU Convention on Specific Aspects of Refugee Problems in
Africa, the refugee definition includes those fleeing “events seriously disturbing public
order in either part or the whole of his country of origin or nationality.”> A similar
provision is contained in the Cartagena Declaration on Refugees.” While the vic-
tims of natural disasters (e.g., tsunamis, earthquakes, and floods) might arguably
be included in this definition, it is much less certain whether victims of protracted
droughts, like the one ongoing in East Africa, would be included. If a country affected
by a severe drought declared a national emergency or formally identified the disaster
as one disrupting public order, an argument could be made that international migrants
from that country should receive temporary asylum or refuge in the host country and/
or international assistance.

More significant humanitarian protection arises for those fleeing serious conflicts
that erupt in the wake of environmental scarcity or drought. Normally, these persons
should be protected under international refugee law due to the presence of violent or
serious conflict.”” For example, the related scourges of drought, water scarcity, and
food insecurity are currently the most significant climate-related hazards contributing
to conflict and mass displacement in East Africa. The competition for scarce land and
water resources for pastoralists is on the rise. Higher levels of cattle-rustling incidents
have been documented in the region as owners seek to restock herds badly affected
by the prolonged drought that has swept across East Africa.”® Humanitarian agencies
have reported that pastoralists living along the borders of Sudan, Kenya, Ethiopia,
Tanzania, and Uganda are losing their lives from increased cross-border resource-
based armed conflicts. For a full discussion of how climate change may foster desta-
bilization and conflict, see chapter 25, “Human Security and Military Preparedness.”

A conflict refugee should receive the protection of a host government even if
the cause of flight across the border was due to a combination of conflict and other
causes, such as severe drought.” However, the government’s obligation to provide
these persons with shelter, food, and security may not extend to the provision of
employment or jobs. In this way, the designation of “refugee” status for those experi-
encing both conflict and drought may be of limited value for some victims. Depending
on the level of conflict, those migrating due to combined conflict and environmental
factors may cross an international border in search of both refuge and temporary
employment. Since humanitarian law does not easily facilitate these mixed motives,
conflict refugees may shun traditional host government protection in favor of seeking
employment, even if it means they remain undocumented. For example, in East Africa
the IOM has reported that many now crossing into Kenya due to the drought and
resource conflicts are choosing not to seek status as “refugees” or to enter the refugee
camps in Kenya because Kenyan law would prevent them from freely traveling or
working.%® This has led to an increase in undocumented migrants. Without clarifica-
tion and perhaps new standards, international refugee norms are of diminished utility
in protecting persons forced to move because of combined humanitarian crises.

International agencies, such as IOM and the Office for the Coordination of
Humanitarian Affairs (OCHA), consider that effectively addressing these mixed
humanitarian crises should include facilitating cross-border mobility for labor migra-
tion and access to water and pasturelands as a complement or alternative to tradi-
tional refugee camps or asylum. At present, there are no international or cross-border
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agreements for this type of economic migration. Hence, the agencies have identified
the need to establish a regional normative framework to facilitate this regularized
mobility.%!

International migrants who have left drought or disaster areas are not otherwise
wholly unprotected. As mentioned, each person carries fundamental human rights
that governments must safeguard irrespective of their country of origin, such as free-
dom from discrimination, freedom of thought and religion, and other rights related to
the protection of human dignity.

These rights have been reinforced and clarified in the International Convention
on the Protection of the Rights of All Migrant Workers and Members of their Fami-
lies.®? Where governments have ratified the convention, it would generally apply to
all migrants, including climate-related migrants who engage in international labor
migration. The Committee on the Protection of the Rights of All Migrant Workers and
Members of Their Families established by the Convention has authority to review the
implementation of the treaty by all state parties and make concluding observations
on state compliance related to periodic reports that are to be submitted by states.®
Where accepted by states, the Committee would have the further authority to hear
complaints of immigrant workers against state parties related to abuses and to deter-
mine whether a violation of the treaty occurred.® The main concern with this treaty
is that the United States and a number of other countries with high levels of immigra-
tion are not legal parties. Where the treaty codifies existing human rights norms and
customary international law, such norms would be applicable. However, the treaty’s
mechanisms for accountability would not apply to nonparty countries, and interna-
tional migrants would have limited recourse to remedies.

The European Convention on Migrant Workers contains similar provisions clari-
fying protection of labor migrants but includes provisions that social and medical
assistance to migrants be provided on a nondiscriminatory basis as with other nation-
als.® Its provisions would have broader reach among countries of Europe receiving
migrants than the Migrant Workers Convention but, similarly, the determination of
immigrant status is largely discretionary. Each country is authorized to determine
which international migrants will be provided legal status to enter, remain, and work
in their territories.

Rapid-Onset Disaster Migrants

The conditions facing rapid-onset disaster migrants and those confronted by slow-
onset and drought-related disaster migrants are significantly different. Victims migrat-
ing from storms or floods most often seek to return home shortly after disasters occur
or when it is safe to do so, as opposed to drought-related migrants who may seek
to engage in international labor migration as a means of coping with longer-term or
persistent drought situations. As such, rapid-onset disaster migrants have an immedi-
ate and temporary need for protection and, where return is delayed, they may need to
engage in short-term employment.

Rapid-onset disaster migrants who are forced to cross international borders are
perhaps better protected under international law than drought victims. Major floods
or storms related to climate change may cause serious disruptions to a country’s infra-
structure, housing, and food distribution systems and may disrupt public order. Such
events could lead to mass displacement. Victims of these disasters could potentially
qualify as refugees under the 1969 OAU refugee convention referred to above or the
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Cartagena Declaration on Refugees if such events were so extreme as to disrupt public
order, because both of these international instruments include in their definition:

The term “refugee” shall also apply to every person who, owing to . . . events
seriously disturbing public order in either part or the whole of his coun-
try of origin or nationality, is compelled to leave his place of habitual resi-
dence in order to seek refuge in another place outside his country of origin
or nationality.®

This complies with the principle of nonrefoulement discussed above, but it is limited
in two ways: first there must be an extreme event that disturbs public order and
forces persons to cross an international border; and second, it would apply only to
those countries that are signatories of the OAU Convention or have incorporated the
Cartagena Declaration.

In practice, general humanitarian assistance and temporary assistance have been
provided to such victims crossing borders, as demonstrated by government action
after the 2004 Asian tsunami. Canada, Switzerland, and the United Kingdom sus-
pended deportations of people from Sri Lanka, India, Somalia, Maldives, Seychelles,
Indonesia, and Thailand.®”

For those not qualifying as refugees but who cannot return to their country of
origin because of the impacts of a natural disaster, some countries have adopted laws
to provide for temporary protected status (TPS). The United States Immigration Act
of 1990 provides for discretionary designation of TPS in events such as earthquakes,
floods, droughts, epidemics, other environmental disasters, or disruptions to liv-
ing conditions where the state of origin cannot adequately manage the return of its
nationals.®® To qualify, several factors must be present: an environmental disaster in
the foreign state resulting in a substantial, but temporary, disruption of living condi-
tions; the foreign state is unable, temporarily, to handle adequately the return of its
own nationals; and the foreign state officially has requested such designation.®’

The status has been granted in a few circumstances where disasters occurred in
Montserrat, Nicaragua, and Honduras. It applies only to those in the United States
at the time of disaster and allows for a six-month stay, which can be extended to
18 months. During the stay, residents can work but cannot apply for admission of
spouses or family members.

The Finnish and Swedish Alien Acts provide for TPS when victims cannot return
due to serious environmental disruption, and Denmark can provide even an expanded
protection for victims and their families seeking humanitarian asylum from drought
disaster.”® Norway is also considering reform to its Aliens Act that will allow its Minis-
try of Immigration to grant residence permits to those whose place of origin is affected
by a humanitarian disaster, including a natural disaster.”

Much more narrowly, the Council of Europe adopted a directive on TPS for situa-
tions of a mass influx due to armed conflict and where the disruption prevents return
to the country of origin or the persons would be subject to serious human rights viola-
tions and would not qualify otherwise under the 1951 Convention. In such cases, the
Council of Europe may decide to convey temporary status up to one year, which can
be extended.”

Those who do not qualify for these narrow exceptions, such as slow-onset disaster
migrants, are not entitled to asylum or special status. As yet, there is no global migra-
tion agreement, nor known binational agreements that cover migration, voluntary or
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forced, due to environmental disasters. Each country determines the terms (e.g., visas)
and the grounds for entry of migrants to enter and to work in its territory.

While the UN high commissioner for refugees has a mandate to provide assis-
tance in such cases where governments cannot, there is no requirement for host states
to provide temporary or permanent status for those affected, leaving them possibly
without refuge if their own countries are unable to assist. If they do cross borders or
remain “undocumented,” they may be at risk of suffering criminal sanctions or dis-
crimination or being sent back to an uncertain or dangerous environment. The current
TPS designations are not only highly discretionary but too narrow to apply to most
cases of international climate migration.

Sea-Level Rise and Migrants

Sea-level rise is likely to threaten large urban coastal populations in developing coun-
tries, especially large populations in South Asia and East Asia and along the coasts
of Africa, including the Nile Delta. Predictions of thermal expansion of the oceans
and accelerated melting of the polar and Greenland ice caps are expected to lead to a
rise in sea levels of at least one meter by the century’s end, and possibly considerably
more.” The break of an ice mass from the Petermann Glacier in northwest Greenland
on August 5, 2010, of 251 km? in size (a glacier four times the size of the island of
Manhattan) is consistent with these scientific predictions.”* More than 100 million
people live within one meter of mean sea-level rise.”

Of the various categories of climate change migrants, persons expected to flee to
other countries due to sea-level rise inundating part or all of small-island nations are
in a particularly unique position. Several small-island states within a meter of sea level
could be submerged. (The legal ramifications of this potential event are discussed in
this chapter’s section titled “Finding Alternative Homelands and the Issue of State-
hood.”) Long before predictions of sinking islands come to pass, storm surges and
flooding of low-lying mainland deltas and island coasts are expected to impair agri-
cultural or fisheries industries, and force people to higher ground.’® These impacts are
already being reported.”” The severe impairment of income-generating activities may
lead coastal populations to move to other countries in search of new jobs or liveli-
hoods. Thus, while mainland coastal regions and small islands may remain technically
habitable, the loss of employment opportunities from fishing, agriculture, and tourism
may lead to migration.

People affected in this way are covered by the same human rights principles per-
taining to migrants discussed above but are not as yet viewed by governments as “ref-
ugees.” However, islanders who are victims may become “stateless” persons should
their homelands become uninhabitable due to submersion, persistent flooding, or loss
of drinkable water, and the provisions of various treaties and international instru-
ments relevant to stateless persons may apply (see the section below titled “Finding
Alternative Homelands and the Issue of Statehood”). International law in this area
does not require states to provide permanent refuge. The principle of nonrefoulement
discussed above would seemingly prevent return if the victims would risk human life
but beyond that, international law is unclear about providing a stateless person with
a new state or territory. The European Directive on Subsidiary Protection might be
most pertinent as it would convey at least temporary status to third-country nation-
als or stateless persons not otherwise qualifying as refugees where return would risk

20. Population Displacement, Relocation, and Migration ][]g



serious harm in the form of inhuman or degrading treatment of an applicant in the
country of origin.”®

Liberalizing Immigration to Protect Climate Change—
Related Migrants

A number of groups, political leaders, and international agencies have referred to
those displaced by climate disasters as refugees, with some calling for the application
of refugee status to those affected by climate change. There has been considerable
resistance to expanding this definition. Instead, international agencies and experts
have called for reassessing strict limitations on migration and considering new ave-
nues for protecting those forced to migrate in the context of adaptation.

In 2009, international humanitarian agencies requested the United Nations
Framework Convention on Climate Change (UNFCCC) to consider the issue in the
climate negotiations leading up to negotiations in Copenhagen.”” To some extent the
issue was debated in side-events during that negotiating session and again in similar
meetings during the Sixteenth Conference of the Parties (COP16) in Cancun, Mexico,
in 2010.' The Outcome Document resulting from COP16 recognizes the need to
consider human displacement and migration in adaptation planning, stating in para-

graph 14 (f) that the UNFCCC:

Invites all Parties to enhance action on adaptation under the Cancun Adap-
tation Framework, taking into account their common but differentiated
responsibilities and respective capabilities, and specific national and regional
development priorities, objectives and circumstances, by undertaking, inter
alia, the following: ... (f) Measures to enhance understanding, coordination
and cooperation with regard to climate change induced displacement, migra-
tion and planned relocation, where appropriate, at national, regional and
international levels; . ...

The Council of Europe also considered these issues and at least one parliamentary
committee has asked governments in the region to adopt standards for climate-related
migrants within a migration agreement or as a protocol to the existing European
Convention on Human Rights. Still others are calling for a full convention on the
subject.!0?

In the absence of a new convention, policymakers can seek to protect climate
change-related migrants and facilitate migration that enhances community of origin
development through more liberalized or innovative immigration policies. Two areas
for this type of reform are discussed below: development-oriented labor migration
agreements, and adopting a new immigrant-protected status.

Modifying Labor Agreements to Promote Development and Adaptation

At the Global Forum on Migration and Development in 2010, governments identi-
fied the benefits of new cooperation agreements between neighboring countries, and
stressed the need for bilateral and regional migration agreements to help address cli-
mate change-related migration.'®® They noted that circular labor migration schemes
that incorporate development programs and the reinvestment of remittances are
mechanisms that could assist people living in communities at risk to build their resil-
ience to disaster.
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The Asian Development Bank’s 2010 study of climate-related migration in the
Asia-Pacific region concurs. It recommended the adoption of new migration gover-
nance mechanisms to facilitate the process of migration with minimum cost and to
encourage the safe transfer of remittances to assist adaptation: by supporting house-
hold income where climate impacts have reduced productivity; providing emergency
support when there is increased incidence of climate events; and increasing long-term
capacity of a community to adapt by reinvestment in in-situ economic activity.'® While
recognizing that migration is not a panacea, it suggests that in some hot-spot communi-
ties, migration can improve livelihood development, particularly if working in tandem
with other adaptation strategies. Moreover, “[pJoor governance results in significant
undocumented migration, lack of protection and exploitation of migrant workers.”'%

Bilateral labor-development migration agreements offer community members the
opportunity to work in another country and to learn skills to improve their capac-
ity for entrepreneurship or other development activities back home. The components
of these agreements vary, but they may be of considerable value to climate change—
affected communities. The existing labor-migration models would need to be scaled
up if the goal is to cover a larger segment of vulnerable populations.

One model of interest for small-island states is the Kiribati Australia Nursing
Initiative (KANI) program that facilitates nursing students in Kiribati to study, work,
and learn in Australia.'® It was developed under a five-year pilot program to address
population and climate change issues affecting Kiribati.'”” The program is available to
81 students who must study in their home territory for four months, then complete a
diploma and bachelor’s degree in nursing. As it incorporates skill-building, temporary
immigration, and financial assistance, its expansion to other areas of employment and
to other island states may be warranted.

The United States has migration compacts with island states that were former trust
territories (Federated States of Micronesia, Marshall Islands, and Palau) that allow
for migration and work in the United States.'”® While the underlying compacts are
meant to help the islands develop independently, they do not address climate-related
events, and other issues make the program problematic. For example, though there
are 30,000 to 40,000 islanders living in the United States under this program, some
congressional members are seeking to limit the program,!® and the United States gov-
ernment still retains large discretionary authority to deport islanders.!? Other Pacific
island labor-migration programs are employer driven and have strict limitations not
amenable to addressing the impacts of climate displacement.'!!

Circular labor migration agreements, such as those between New Zealand and
islands that are closely associated with New Zealand, such as Samoa, Kiribati, and
Tuvalu,''? are similar to guest worker programs. They generally allow persons from a
particular country to enter for a fixed period of time to work in a specific sector and/
or with a specific employer as prearranged. After the term ends, migrants are required
to return home. If migrants overstay their visa or fail to return, severe penalties are
incurred, such as disqualification from future migration programs, criminal punish-
ment, and prohibition from returning to the country for any purpose.'!3

These agreements are meant to benefit both the sending and receiving migrant
countries. Researchers have found that this goal can be met as the following example
illustrates:

Korean firms participating in turnkey projects in the Middle East during
the 1970s acquired project management skills that were applied to the large
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construction projects in the Korean industrialization drive a decade later ...
the migrants acquired skills and experience while abroad, and then used them
upon settling permanently back in their home countries. Return, however,
need not be permanent, but is in many cases temporary or even cyclical.!'*

Newer agreements often have a “development” component. For example, France
and Mauritius ratified a new agreement in 2010 that includes provisions for 800
temporary workers from Mauritius per year to work in France in selected sectors (for
example, in the agricultural, fishing, construction, and hotel industries 500 permits
are to be allotted).!”®

Whether circular migration programs can deliver a development benefit in every
circumstance is unclear. “Once the migrant has covered basic necessities and has accu-
mulated the necessary human and social capital, it is more likely that he/she will seek
possibilities to invest in a business in the home country or sometimes even in the
destination country.”''® Among the factors that increase the likelihood of positive
development benefits are the expected improvement of socioeconomic conditions in
the country of origin, a return by the migrant that is both voluntary and planned, and
the acquisition of skills and savings by the migrant.!”

The closest example of a circular migration agreement relevant to addressing
climate disasters is the Colombian-Spain Temporary and Circular Labor Migra-
tion Scheme (TCLM).!"$ Under this program, Colombians facing recurring natural
disasters are offered employment opportunities, business training, and education in
Spain, and can send remittances home while their community recuperates. The pro-
gram includes a codevelopment component in which people who do not migrate are
given both social and financial support. Essentially, this is a circular labor migration
agreement that facilitates migrants as agents for development.!"” The potential prom-
ise of such agreements to help build resilience among climate-affected communities
warrants further consideration by policymakers in countries undertaking adaptation
planning that are sending and receiving migrants.

New Status of Protection

For persons who do not qualify as refugees but whose return is not feasible or not
reasonable due to circumstances in their country of origin, the United Nations (UN)
high commissioner for refugees has suggested that states establish alternative forms
of protection and otherwise identify and fill existing legal and operational gaps in
protecting people vulnerable to climate displacement.!*

The special representative of the UN secretary general on IDPs has similarly rec-
ommended that states should provide greater protection for international migrants
affected by disaster who are not able to return, possibly through their national migra-
tion management systems.'?! The special representative has also called for national
legislation to incorporate the IDP Guiding Principles to expand implementation and
increase accountability, and for governments to use the principles as a “checklist” dur-
ing a disaster to ensure proper response and protection.'??

At the 2010 Global Forum on Migration and Development, many governments
called for “urgent action” on this issue, with some recommending a new set of Guid-
ing Principles on migration related to climate change that facilitate solutions by gov-
ernments and other actors.'>> The IOM has also separately recommended that govern-
ments address the normative gaps in protection of migrants, and facilitate a holistic
approach to research and policy development.'?*
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A number of cogent policy reflections on this topic emerged from the United
Nations University and Munich Re Foundation Summer Academy, which this author
had the privilege to chair in 2010.'>° These included new agreements for cooperation
on migration and resettlement. In addition to recommending that governments sup-
port migration-development schemes, such as the Colombia-Spain model, the experts
recommended governments adopt the following, more permanent, reforms.

e Establish a temporary relocation scheme (TRS) for climate-displaced migrants
where some migration or displacement across borders will be inevitable. Gov-
ernments should consider establishing a TRS mechanism to allow individuals to
apply for legal temporary status in a destination country while still in their home
country if they are displaced by certain extreme rapid- and/or slow-onset climate
disasters (e.g., high-impact storms and prolonged droughts); and they have no
opportunity to relocate elsewhere in their country. States could consider estab-
lishing an open-ended scheme or one based on a quota for such disaster victims.
Any scheme established should include an appropriate framework for duration,
employment, and assistance. This mechanism could serve to reduce irregular
migration by providing temporary legal avenues for those most critically affected.
It could also be an important mechanism to assist countries with potential mass
displacement across borders from unanticipated natural calamities.

e Extend the stay of deportation for migrants or provide temporary protection
status (TPS) for those who cannot return to their home country. Governments
should clarify national law to ensure that a stay of deportation is possible for
those living in a host country who cannot safely return to their home country
and where no internal flight alternative is possible, or survival is threatened
upon return due to their vulnerability. In this context, the extended stay of
deportation would be consistent with international law, granting limited rights
and legal status where return would jeopardize a person’s survival.'?® Support-
ing evidence of the nature of disaster could be provided through a new type of
review process, such as a Migration and Displacement Vulnerability Assessment
(MDVA), or similar evaluations that could independently verify vulnerability
of a particular region affected by disaster. A certification process could also be
established to verify disaster threats and ensure that receiving countries have
access to such information in determining legal status.!?’

Finding Alternative Homelands and the Issue of Statehood

Small-island states are particularly vulnerable to climate change impacts, with some
anticipating considerable migration or permanent resettlement of their populations.
As discussed above, some of these states face an existential threat as a result of sea-
level rise. The World Bank calculates, for example, that a “one-meter rise in the sea
level could result in the loss of 75 percent of certain low-lying islands of Vanuatu, and
80 percent of the Majuro atoll in the Marshall Islands—home to 50 percent of that
nation’s population.”'?® Some 40 island nations are threatened. With the loss of physi-
cal territory and population, an island may lose its “statehood”—its recognition as a
state under international law—and its entire population could be rendered stateless.
There is no precedent for this type of loss.!?”

Certainly, having a defined “territory” is one of the key elements of statehood
under international law. The Montevideo Convention on the Rights and Duties of
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States provides that states must possess (a) a permanent population; (b) a defined
territory; (c) government; and (d) capacity to enter into relations with other states.'3°
According to international commentators, as long as there is an effectively established
political community, it doesn’t matter whether the territory is small and its frontiers
ill-defined.!3!

Yet, international law does presuppose that some territory exists. If an island does
sink, a key question is whether the state would still possess sovereign rights to the ter-
ritorial sea and continental shelf (that used to exist) or rights to the deep-sea bed and
the land submerged. These could potentially become income-generating assets for the
community in exile.

Under the United Nations Convention on the Law of the Sea (UNCLOS),!3?
islands have rights to territorial waters of 12 nautical miles and are entitled to claim
further authority over an exclusive economic zone (EEZ) of 200 miles.'3* These rights
are substantial. Article 56 (a) of Part V of the Convention states:

In the exclusive economic zone, the coastal State has:

(a) sovereign rights for the purpose of exploring and exploiting, conserving
and managing the natural resources, whether living or non-living, of the waters
superjacent to the sea-bed and of the sea-bed and its subsoil, and with regard to
other activities for the economic exploitation and exploration of the zone, such
as the production of energy from the water, currents and winds. . . .'3

The land naturally extending (up to 350 miles) from the island’s land mass below
water, which is known as the continental shelf, can be claimed by the island state for
its exclusive use in drilling, mining, or other activities.' The baseline from which
these distances are calculated may vary under the UNCLOS. Part II of the treaty, in
articles 6 and 7, provides some reference.

Article 6
Reefs

In the case of islands situated on atolls or of islands having fringing reefs, the
baseline for measuring the breadth of the territorial sea is the seaward low-
water line of the reef, as shown by the appropriate symbol on charts officially
recognized by the coastal State.

Article 7
Straight baselines

1. In localities where the coastline is deeply indented and cut into, or if there
is a fringe of islands along the coast in its immediate vicinity, the method of
straight baselines joining appropriate points may be employed in drawing the
baseline from which the breadth of the territorial sea is measured.!

When natural erosion diminishes the coastline, including from sea-level rise, a com-
monly held view is that the baseline for calculating these rights is altered as well—that
the baseline is ambulatory.’¥” However, not all scholars agree with this interpretation
of international law. In a detailed discussion in chapter 21 on international maritime
law, the fundamental assumptions about the impact of geomorphological changes
on state maritime jurisdiction that underlie this “ambulatory” theory are challenged.
Experts at the World Bank have posed the dilemma in this way:
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Article 121 provides that islands are entitled to a 200-mile wide EEZ as well
as a territorial sea, contiguous zone, and the continental shelf. According to
most commentators, an island in the legal sense has to meet two conditions:
(1) it must be natural and not an artificial installation and (ii) it must always
be above sea level. Formations visible only at low tide, and permanently sub-
merged banks and reefs, do not in general produce a territorial sea. One key,
therefore, to the issue of climate change as discussed here is that the rising sea
level could submerge part of or an entire island, thereby potentially giving rise
to the claim that the impacted island state has been deprived of its right to use
that part of its island group to extend its EEZ. [citations omitted]'*®

If the baselines are recognized as permanent, islands could retain their economic rights
even if the island is submerged. This could provide some relief for affected island
peoples. For example, Part V, art. 60 of UNCLOS recognizes state jurisdiction over
artificial islands. While this provision specifically prevents a state from using an arti-
ficial island to calculate baselines for sovereignty under UNCLOS, the recognition of
a permanent baseline for islands that become submerged could presumably allow for
the state to add land mass to the submerged area in order to retain physical integrity
suitable for human habitation.'®’

Some island countries are apparently taking this approach to preserving their
islands and maritime boundaries. Consider the following analysis.

Under UNCLOS, islands can generate all four maritime zones. In contrast,
Article 121(3) states that “[r]ocks which cannot sustain human habitation or
economic life of their own shall have no exclusive economic zone or conti-
nental shelf.”

Rocks are therefore entitled only to a territorial sea and contiguous zone.
For states composed of many separate islands, the transformation of an island
into a rock could result in the loss of a large EEZ and continental shelf zone.

What legally qualifies as a rock under the wording of Article 121(3) is
not clear. For example, what kind of “human habitation” or “economic life”
is required to pass for an island? States such as Iceland and Japan have rein-
forced small islands disappearing below sea level, at great expense, to try and
prevent them from becoming rocks. If successful, this would maintain the EEZ
and continental shelf zones generated by these islands. [citations omitted]'*

Experts differ in their opinions as to whether such permanent boundaries would
be accepted. It is clear that states must report to the United Nations their outer bound-
aries, which, if not changed, become permanently fixed. “This provision [Art. 121
of UNCLOS] allows coastal states to change the baseline as long as such a change
is done in accordance with the Convention. If a state does not take any actions to
change the baseline, however, the old baseline remains effective. No state, to date, has
changed its baseline pursuant to this Article.”**! However, this does not appear true
for setting a minimum boundary, particularly to preserve what a state possesses before
sea-level rise impact.'*> The traditional view is that boundaries move with natural
accretion and erosion, that maritime baselines are in fact ambulatory."*® Thus, some
further clarification by the international community is warranted in the context of
islands that may lose their sovereignty due to sea-level rise.

Scholars have suggested various means for addressing this dilemma. For exam-
ple, Rosemary Rayfuse suggests that nations recognize a “deterritorialized” state as a
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legitimate sovereign body that would retain control over its former territories’ assets
(e.g., territorial sea, EEZ, and seabed), though its people may be hosted by another
state.'* Maxine Burkett also recommends the recognition of ex-situ nationhood if it
“allows for the continued existence of a sovereign nation, afforded all the rights and
benefits of sovereignty amongst the family of nations, in perpetuity.”!** She contends
that, due to the rootedness of island peoples to their ancestral lands for their identity,
culture, and livelihoods, and their lack of culpability in the impact of climate change,
the international community has ample justification to recognize this special status
“as compatible with societal mores and principles of equity.”'*¢

Scholars debating the issue highlight the precedent of nations that once had their
territory, then lost it, yet still retain certain aspects of sovereignty. An example is the
situation of the Military Order of Malta, which formerly had statehood, lost its ter-
ritory, yet continued to have internationally recognized sovereignty.'*” The status in
the United Nations of Palestine, which also formerly claimed territory, may become a
new precedent.'*®

A further critical issue for international human rights doctrine should small
islands become uninhabitable is the question of how to ensure that peoples actu-
ally can continue to enjoy the same way of life, livelihood, and culture that they did
in their former territory. The recognition that sovereignty over economic resources
would continue is but one part of the larger human dimension. Burkett, proposing
ex-situ nationhood, suggests that the island state government that is exiled negotiate
with the new host states where its people are living to retain governance authority.'*
While this may provide some temporary protection, as a long-term solution it presents
a number of human rights concerns. Can the government of such an affected people,
who may be scattered among various countries, continue to govern for purposes of
ensuring the actual community continuity of the former political state and coherence
of its unique social and cultural characteristics? If land is such an inherent part of
identity to a people, can living in multiple countries or territories suffice as a surro-
gate? These human rights issues have not been fully examined by commentators.

International human rights law does not provide clear requirements on the status
of such persons, the legal protection that must be accorded them on a permanent
basis, or how states are to consider their options before “statelessness™ arises.!* The
current treaties on statelessness are insufficient to address the potential for either
movements in anticipation of territorial loss or complete relocation under predicted
climate change scenarios.”! If an entire population must be resettled, for example, it
is uncertain which countries may bear some responsibility under international law for
accepting the populations. It is also unclear whether international law or the com-
munity of nations must continue to recognize the former state’s sovereignty. Most of
the legal doctrine in this area relates to the succession of states or abandonment of
territory, neither of which applies here.!*

International human rights law does provide that all peoples have the fundamental
right to self-determination and to choose their form of government and governance,
and that all states have an obligation to promote this right (nearly all states have
ratified both of the two major international covenants on human rights).!>® Article
2 of the International Covenant on Economic, Social and Cultural Rights (ICESCR)
requires each state party to undertake progressive measures to fulfill their obliga-
tions individually and in cooperation with other states. The Committee on Economic,
Social, and Cultural Rights (CESCR), established by the UN Economic and Social
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Council in 1985 with a mandate to review state implementation of obligations under
the ICESCR,"* has indicated that it is the responsibility of a state to request assistance
from other countries to ensure that it can fulfill its obligations under the treaty, and
that it is the responsibility of other countries to provide assistance and cooperation
where feasible.'* In all, 160 countries have ratified the covenant.

Island peoples have a right to preserve their way of life, their families, and their
cultural and religious practices, including the ability to practice their beliefs and tra-
ditions in community with others of the same group.”® Article 15 of the ICESCR
provides:

1. The States Parties to the present Covenant recognize the right of everyone:

(a) To take part in cultural life;

(b) To enjoy the benefits of scientific progress and its applications;

(c) To benefit from the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he is
the author.

2. The steps to be taken by the States Parties to the present Covenant to
achieve the full realization of this right shall include those necessary for the
conservation, the development and the diffusion of science and culture.

Under resolution 1985/17 of the United Nations Economic and Social Council, the
CESCR’s mandate includes the periodic review of state parties’ reports on implemen-
tation of their obligations under the treaty. The CESCR will also have authority to
hear and determine complaints of victims of abuse living in states that have ratified
the Optional Protocol to the Covenant."”” The Office of the High Commissioner for
Human Rights has indicated:

All States parties are obliged to submit regular reports to the Committee on
how the rights are being implemented. States must report initially within two
years of accepting the Covenant and thereafter every five years. The Commit-
tee examines each report and addresses its concerns and recommendations to
the State party in the form of “concluding observations.” With regard to indi-
vidual complaints, on 10 December 2008, the General Assembly unanimously
adopted an Optional Protocol (GA resolution A/RES/63/117) to the Interna-
tional Covenant on Economic, Social and Cultural Rights which provides the
Committee competence to receive and consider communications. The Gen-
eral Assembly took note of the adoption by the Human Rights Council by
its resolution 8/2 of 18 June 2008, of the Optional Protocol. The Optional
Protocol was opened for signature at a signing ceremony in 2009. In addition
to the Committee on Economic, Social and Cultural rights, other committees
with competence can consider individual communications involving issues
related to economic, social and cultural rights in the context of its treaty.!’®

In principle under international law, the international community as a whole, or
a smaller consortium of countries that have contributed most to the global warm-
ing impacts leading to the loss of islanders’ rights, could bear responsibility to these
peoples and their governments for permanent protection, assistance, and, potentially,
some form of remediation.’” Cause and effect of individual nations is difficult or
impossible as a matter of proof. However, the principles embedded in international
human rights treaties obligating other states to provide assistance may apply to
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higher-income countries as a group (especially those whose combined contribution to
global warming can be assumed to have contributed to the physical phenomenon of
sea-level rise).'®® Chapter 24, “Legal Rights and Remedies,” provides a full discussion
of potential legal rights and remedies.

If statelessness is foreseeable, the United Nations high commissioner for human
rights asserts that a principle of “prevention of statelessness” arises akin to a right to
nationality under the 1961 Convention on the Reduction of Statelessness, the Draft
Articles on Nationality of Natural Persons in Relation to Succession of States, and,
for countries regionally within the Council of Europe, the Convention on the Avoid-
ance of Statelessness in Relation to State Succession.'®! Other experts have indicated
that while there is no right of nationality it could perhaps be inferred as well in the
inverse—as a negative duty—that arises under the Convention on Statelessness.!'¢?
McAdams cites the example of an offer of citizenship by New Zealand, Australia,
and the United Kingdom to Nauruans in 1960 to address the phosphate mining con-
tamination and inhabitability of Nauru.'®* Nauru rejected these offers because such
an agreement would require assimilation of its people into a foreign culture, and they
sought an island of their own.

Under UN General Assembly Resolution 50/152 (1996), the high commissioner
has a mandate on prevention and protection of stateless persons and must help to
facilitate their protection within the international community.'** In its role, the high
commissioner has suggested that climate change may require long-term political
arrangements or bilateral and multilateral agreements to address the issue of those
forced to leave or be resettled from islands due to sea-level rise.'® For example, Indo-
nesia apparently offered to lease its islands to the climate-displaced.'®® While this may
address the issue of providing a territory to island peoples displaced, this type of
arrangement raises additional issues regarding rights of island peoples to perpetuate
their culture in a territory without the worry of lease payments that one day could
cause economic hardship.

These agreements “would need to provide, inter alia, for the rights of residence,
military obligations, health care, pensions, and other social security benefits.”'®” In
addition, the high commissioner makes the point:

The early introduction of education and other measures to prepare for such
displacement, such as labour migration schemes, could serve not only to
increase the resilience and ability to adapt in the host country, but also pro-
vide further resources and reinforce the resilience of the population remain-
ing on the islands. Although complete relocation of the entire population
would be a measure of last resort, early preparedness could also help avert a
humanitarian catastrophe by promoting orderly movements of affected pop-
ulations and increasing the viability of the move.!¢®

The protection of culture, language, and identity, and land tenure and employment
rights are additional requirements under the International Covenant on Economic,
Social and Cultural Rights that states will need to consider in either offering or accept-
ing bilateral arrangements to relocate island populations.'®’

Conclusion

International law is evolving with respect to climate-induced displaced persons and
migrants. Humanitarian and human rights doctrines provide principles and legal
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standards that lay a foundation for further consideration of both the obligations of
governments and the protection of the rights of those affected. Other principles and
international norms may be brought to bear.

The principle of “common but differentiated responsibilities” within the interna-
tional community and reflected under the UNFCCC may suggest that wealthier coun-
tries will need to transfer technical, institutional, and financial resources to affected
countries and peoples to address displacement and migration. In the 2010 study by
the Asian Development Bank, the authors suggest that Asia-Pacific Economic Cooper-
ation association (APEC), Association of South East Asian Nations (ASEAN), and the
South East Asian Association for Regional Cooperation (SAARC) will need to coop-
erate on migration issues, particularly in “data collection, management on migrant
recruitment, settlement, and remittance flows.”'”* They also recommend the establish-
ment of a specialized agency to develop a comprehensive and effective mechanism
for regional coordination of migration problems with funding to assist countries in
adaptation planning.

It is problematic that most governments have yet to integrate in a significant
way the migration-related challenges of predicted climate change impacts within their
national adaptation plans or their immigration policies. In part, this may be because
migration is highly politicized in most developed countries. This suggests the continu-
ing need for dialogue on appropriate responses between sending and receiving coun-
tries. A large increase in migration without appropriate planning may lead to greater
discrimination against migrants, as well as local conflicts and further human rights
abuses.

To begin a more robust dialogue on best practice in climate adaptation, inter-
national humanitarian agencies requested that UNFCCC consider the issue more
comprehensively in its negotiations, resulting as mentioned in paragraph 14(f) of the
UNFCCC Outcome Document on Adaptation adopted at COP16.

A vigorous debate on what policies and standards would be appropriate is cer-
tainly warranted. Though migration related to climate change raises issues of human
security, it should not necessarily be viewed as a failure of adaptation. More thought-
ful planning around human mobility could help to reduce involuntary displacement
on the one hand, and on the other, could better channel positive migration toward
poverty alleviation strategies to improve land and water management and abate
potential conflicts.
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